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�
ª�ø�	ªØ�	ªœØÆ
ø�Ł	Øøł��Ø"

�ø�ŁØ
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13Hans Kelsen, What is Justice? Justice, Law, and Politics in the Mirror of
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�Ø��œ,ł�������œØ��łØ��º��Øœø����ł��œ,��Ø�	"ø3,

�
’61Z62,���	Ø�æÆØ��
œ�œ���œł��ø
,�
’175Z.186

Ø�������łª 6




ø�ŁØœ15.Æ
�łØ
��
�ŁØ
	�ł�	���Øœœ��	��ª����
�ø�	’Ø�øł’
	�ł�Æ��16.
ø
��œ�	
�øØœø�	�ØŒº�		Ø�	�Øºœº��Ø	
�æł���ł���œ
	�ª����ł
�œ
ø�ŁØ�œ���ØŁØÆØ�œ.


��ª,	
�æł	���ØŁØÆØ�	
�æł	�ØøØØº��Ø
�ªł�ø
�ª
��Fœ
�	�ł��œ
ø�Ł,���œ���ªA��Æø�œ�º��	æ��Ø�Ø,���
ø�
ø�������
ØªØ��ł���ÆłœØ
F��.Æ	�øł�	�Øœ���F��œ	ªØ����	
��łæ
ø�
���Ł��,"�łØŁ��",	
ÆØ��œ	AØº��ÆØ�æ��łŁæZø�Øª���
Aœø��Æ�ª�
Z�ÆØ�œ�
ØªØ�,Æ�øł���Æœ	�Ø�œ����Ø	
ªØ�	17.��Æ
�ł	�		�ł��œ
	
ø�Ł���Ł�œ�œ�Œ
�łºœ	
�æł�	��º�œ��ØªØºŒ�º��Ø
�æł.

Æø�Ø	
�łØ
,	’��ł
		�ł	’ø��Æœ�œœ���	
�	
�łºœ	��ł
ŁØÆØœ
	���Łœ,	
ºØł	Æ	Æ
��łø,��Ø�	Ø�œ��	
º����
	,���ł���Øæ�ª
	ºłœ		
��łøœ��ØªØ	
�łºœ	���Łœ.�ªF�,
���ªœł��œ	ø�º���œ

	
�łº�œ	��ł
ŁØÆØ�œ,�Ø��	œ�øÆÆ��ł
�œø�
�łºœ��łœ18.

2��ºł
����æłØœ

	ªØ��	��ª
�æ�Æ�Ø�ł�Æ	ØÆŁØ
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buch [BGB] [Civil Code], Aug. 18, 1896, Reichsgesetzblatt [RGBl.] 195, as

amended, 138§ (Ger.) (BGB);�	��Obligationenrecht [OR], Code des
obligations [CO], Codice delle obligazioni [CO] [Code of Obligations]

Mar. 30, 1911, SR 220, RS 220, art. 20 (Switz.).
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ø�æ’3)4(����	���Ø
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35 (1999).
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Dietirch Herzberg, Folter und Menschenwürde, 60 Juristenzeitung 321
(2005); Florian Jessberger, Bad Torture - Good Torture? What Internatio-
nal Criminal Lawyers May Learn from the Recent Trial of Police Officers in

Germany, 3 j. Int’l Crim. Just. 1059, 1061-1062 (2005).Æ
łº�	ªØ��Æ�łøœ
Daschner�Ø�Ææ�Ø�1����		�ł
�Øœ,��Ø�"ºÆ�ª	�ª
�Ø���Øœ����Ø�	".

	ø��		��ł��Øœ	Ø�	�
ºÆ�ª	�ª
	���łŒº	
���Ł,�ªøØø�	�łØÆ�
��
ø�
�œ��œ�F	
ø�Æ�Ø�ª
��łØ
.ł��Æ	�øł�	�
�œ�æ�ªØ��ø�ÆØœ	
ø�Ł
	�ªł�Ø����		�ł
�ØÆ�����ø��œ���œØ�œ�ø�æ�Ø�14)3(����ÆØŁ���	�AØł

(Luftsicherheitsgesetz): Bundesverfassungsgericht (BVerfG) Federal
Constitutional Court) Feb. 15, 2006, 115 Entscheidungen des Bundes-

verfassungsgerichtes [BVerfGE] 118, §§ 118-24, 130-32, 135.º�ł��
Tatjana Hörnle, Shooting Down a Hijacked Plane - The German Discussion
and Beyond, 3 Crim. L. and Phil. 111 (2009); Kai Ambos, May a State
Torture Suspects to Save the Life of Innocents?, 6 J. Int’l Crim. Just. 261
(2008); Alon Harel & Assaf Sharon, What is Really Wrong with Torture?, 6

J. Int’l Crim, Just, 241 (2008).
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