The Nasi, the Judge and the Hostages: Loans
and Oaths in Thirteenth-Century Narbonne

Pinchas Roth!

The Nesi’'im, or Jewish “princes,” in Narbonne have aroused the curiosity
and imaginations of people — Jewish and Christian alike — for centuries.?
As described by their earliest chronicler, the so-called Provengal addition
to Sefer ha-Kabbalah (The Book of Tradition), the Nesi'im were characterized
by a combination of worldly wealth, political clout and rabbinic expertise.?
Their wealth and political status faded during the thirteenth century, but
their status as respected aristocrats endured until the expulsion of the Jewish
community in 1306.*
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The last Nasi, Kalonymos ben Todros (known in Latin as Moumet Judeus
de Nerbo), maintained a personal relationship with Mordechai Kimhi.® Kimhi
was a grandson of the famous exegete from Narbonne, David Kimbhi. The
grandson served as a rabbinic judge (dayyan) in Narbonne and the region
before moving east to Carpentras, towards the end of the thirteenth century.
There he continued his work as a judge for a time. Throughout his career of
more than half a century, Kimhi was immersed in the real-world practice of
Jewish law. He was acutely, even painfully, aware of how different applied
law could be from its image in theory.®

The correspondence between Kalonymos the Nasi and Mordechai
Kimhi the dayyan is important not simply because there are so few literary
remains of the Nesi’'im. Their exchange sheds precious light on legal tensions
within the Jewish communities of Languedoc and Catalonia during the
late thirteenth century, and on social distinctions between rabbinic scholars
and Jewish laypeople—specifically, scribes and businesspeople—that had
significant ramifications for the development of Jewish law.” It relates to a
legal transplant, the practice of pledging hostageship as a penalty for failure
to repay debts, which laypeople were incorporating into their legal practice
and adapting to a Jewish context.

Kalonymos wrote to Mordechai Kimhi after the latter had left Narbonne
and moved east, to “the edge of the land.”® Although Kimhi expressed
surprise that the Nasi had turned to him when there were rabbinic scholars
ready and available in Narbonne, it seems clear that Kalonymos trusted his
old friend’s acumen and honesty. Kalonymos described two cases involving
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loans and oaths. One case was apparently hypothetical, while the second
took place in Catalonia and a prominent rabbi from Barcelona had reacted
to it. The question sent by Kalonymos, then, was not spurred by the pressing
need to resolve any pending legal case, but by a more general concern. The
first, hypothetical, case was posed in order to set the stage for the second,
more problematic one that had actually taken place.

I. The first question

Both cases involved loans made between Jews. The way in which Kalonymos
recounted the first case compelled the reader to empathize with the lender
against the borrower:

Reuben was owed money by Simeon, given either as a deposit
or aloan, and Reuben has no witnesses or any proof that could
force him in court to return the money — neither in a Jewish
court (dine Yisrael) nor in a gentile court (dine ummot ha-olam).
Alternatively (o kallekh le-derekh zo) — he had witnesses and many
proofs to force him in court to return the money.’

The recalcitrant debtor eventually offered his creditor a deal: he would
repay the money if Reuben the lender agreed to make an oath, committing
himself to something inconvenient or embarrassing. Reuben felt he had no
choice, since he was pressed for funds, and made the oath. However, having
now received his money, Reuben rankled against the terms of the oath and
wanted to have it undone.

The idea that an oath could be undone is a profoundly rabbinic innova-
tion." The Mishnah described it as “flying in the air with nothing to stand
on” because of its total absence from the Bible." It is rabbinic not only by
origin but also in its performance. As summarized by Maimonides:*
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Pinchas Roth 102*

If anyone, having uttered a rash oath, regrets it, and on re-
alizing that he will be in distress if he fulfills it, changes his
mind about it... he may consult with a sage, or where no sage
is available with three ordinary men, who may then absolve
him from his oath.

Oaths have a dual character, combining deeply religious ritual elements with
an often-interpersonal legal purpose.” On the social plane, people who did
not trust each other would extract an oath in order to compel honesty or
compliance from their peers. This oath then became the basis for contracts
and other legal agreements between the sides. The religious element of the
oath served to cement those agreements, since it was assumed that even a
person who was dishonest in business dealings would quail at the prospect
of transgressing a sacred oath." Yet rabbinic law—and the manifestation of
rabbinic law in the person of a specific rabbi—pulled the carpet out from
under such an agreement by allowing the oath to be undone. It was this
incongruous and destabilizing trespass of the rabbi into the marketplace—or
the court—that spurred the Nasi’s question.

Jewish law was not particularly helpful in dealing with recalcitrant
borrowers, and Jews often turned to non-Jewish courts for a ruling that had
some teeth. But in cases when that too would not help, what was a lender to
do? Must he really submit himself to humiliation and inconvenience in order
to recover his funds? It was bad enough that the legal system was unable to
help him; should that system be allowed to harm him?"> Morally, it seemed
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clear that the law and the rabbis ought to help the lender escape the terms
of his oath. But would this not undermine the legal system?

Kalo

II. The second question

nymos’s second question was not preserved in the opening of the text

but it was reproduced by Kimbhi at the outset of his response. Possibly, it was

sent

16

17

separately as a follow-up to the first question.

You asked me a second question. It once happened in Catalonia
that Reuben lent money to Simeon and swore that, if [Simeon]
did not repay the money by a certain date, [Simeon] would
enter the house of hostages as a warning.'* When the time of
repayment arrived, [Simeon] did not have the money available
to repay the loan, and he entered the house of hostages as a
warning. He remained there many days, and the lender was
unwilling to undo [his oath] in any way. Many distinguished
people begged him, but he paid them no attention. The famous
Rabbi Aaron ha-Levi of Barcelona'” was there, and he said that
if [Reuben] would not extend [the time of repayment], [Simeon]
could ask for his oath to be undone until he was able to repay
[the debt]. Many people were baffled by this. You asked, my
lord, how it could be just for someone who willingly made an
oath to his fellow to then have that oath undone, and under what

The Hebrew term, “bet ha-ta‘aruvot,” is taken from 2 Kgs 14:14, “He carried off
all the gold and silver and all the vessels that there were in the House of the
Lord and in the treasuries of the royal palace, as well as bene ha-ta’aruvot.” David
Kimhi, in his commentary ad loc., explained that the sons of the princes were
taken by Jehoash “as guarantors (arevim) that they would not rebel against him.”
In his lexical work Sefer ha-Shorashim, Kimhi added a gloss: ostayyes (my thanks
to Judith Kogel for pointing this out). David Kimhi, Sefer ha-Shorashim, ed. J. H.
R. Biesenthal and F. Lebrecht (Berlin: Bethge, 1847), 278.

On Aaron de na Clara of Barcelona see Ernest Renan, “Les rabbins frandais du
commencement du quatoriziéme siecle,” in Histoire littéraire de la France, vol. 27
(Paris: Imprimerie nationale, 1877), 523-28; Israel Ta-Shma, Talmudic Commentary
in Europe and North Africa (Jerusalem: Magnes Press, 2000), 2:66-69 (Hebrew);
Yosef Hillel, “Introduction,” Hiddushe ha-Ra’ah — masekhet Berakhot (Jerusalem:
Ahavat Shalom, 2000), 11-18; Chaim Eliezer Ashkenazi, “Le-toledot ha-Ra’ah
bi-shenot hayyav ha-me’uharot ve-al shenat petirato,” Yeshurun (forthcoming).
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circumstances. You begged me to explain it all to you —both the
matter of extending the loan and of extending the incarceration.’®

ITI. Hostageship and incarceration

Hostageship as a penalty for unpaid debts, as described by Kalonymos,
was known in various towns in southern France. Local laws from Arles
and Aix during the late twelfth and mid-thirteenth centuries mention the
confinement of debtors to hostagia.” John Pryor explained the process in
relation to Marseilles:®

A debtor who was so impoverished that he could not satisfy his
creditors from his property might be required by the court to
tenere hostagium until he had made payment. Holding oneself
hostage was a form of house arrest in which the person concerned
had to live in a small, circumscribed area around the Platea
Palacii in the centre of the city and was not allowed to leave it
except for certain specific activities such as going to Church,
appearing in court, and going to defecate. Prison for debt was
envisaged in the Marseillese judicial system only if a debtor
broke hostage, fled the city, and was recaptured.

In Perpignan, loan contracts stipulated the penalty of hostageship, sometimes
within a specific house, with separate locales for Jews and for Christians.” By
the late fourteenth century, the practice had spread to the north of France.?
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Stern, Me’orot ha-Rishonim, 245—46.

Adam Kosto, Hostages in the Middle Ages (Oxford: Oxford University Press, 2012),
161 n. 129.

John H. Pryor, Business Contracts of Medieval Provence (Toronto: Pontifical Institute
of Mediaeval Studies, 1981), 133.

In 1381, many Jews of Perpignan were warned that they would be held as
hostages in the house of Pierre Grimaldi’s heirs in the fruteria of Perpignan.
Later, however, the place of confinement was replaced with the house of Struch
Maymon, within the call (ADPO 3E1/5086, f20r). Struch Maymon’s home was
mentioned again in 1387, when Cresques de Besalum agreed to confinement
in the Maymon residence until he repaid his debt to his brother Samiel Abram
de Besalum (ADPO 3E1/2146, f14r). I am grateful to Sarah Maugin for this
information.

Julie Claustre, Dans les gebles du roi: L'emprisonnement pour dette a Paris a la fin du
Moyen Age (Paris: Sorbonne, 2007), 318-21.
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Hostageship as a penalty for debt is distinct, both experientially and
legally, from debtor’s goal.® Although imprisonment for debt certainly
existed, it was often limited by law to debtors who attempted to flee the
town instead of paying, or whose debts were owed to kings or high lords.*
Prison surely served as a deterrent to non-payment, but incarceration was not
conducive to the financial activity that might allow a creditor to recover his
debts.” Hostageship, on the other hand, imposed limitations on the debtor’s
freedom and was probably considered an embarrassment, but it gave the
debtor the freedom to take steps to repay the money he owed.

Menahem Elon, who argued that Jewish law throughout its history was
opposed to corporal punishment for debtors, conceded that “alongside the
theoretical halakhah, which was opposed to any type of incarceration for
debt, there developed a norm (nohag) of accepting incarceration in various
contracts.”? It was adopted by generations of Jewish businesspeople, whose
Hebrew contracts sometimes contained clauses requiring incarceration in

23 Abetter known use of hostageship was holding the guarantors to a debt hostage
in order to place moral pressure upon the debtor. Charles le Fort, “L'otage
conventionnel d’aprés des documents du moyen age,” Revue de législation
ancienne & moderne frandaise et étrangere 4 (1874): 408-33; Mireille Castaing-Sicard,
Les contrats dans le trés ancien droit toulousain (X*-XIII* siecle) (Toulouse: Espic,
1959), 381-83; Marie-Louise Carlin, La penetration du droit romain dans les actes
de la pratique Provengale (XI*-XIII° siecle) (Paris: Librairie Générale de droit et de
jurisprudence, 1967), 200-2. See also Haym Soloveitchik, “Surety in Jewish-
Gentile Money-Lending Contracts,” Zion 37 (1972): 1-21 (Hebrew). Yet another
application of the hostage system was common in medieval Aragonese Jewish
communities as part of the election process of community leadership; see Yom
Tov Assis, The Golden Age of Aragonese Jewry: Community and Society in the Crown
of Aragon, 1213-1327 (London: Littman Library, 1997), 93, 100.

24 Jean Dunbabin, Captivity and Imprisonment in Medieval Europe, 1000-1300
(Houndmills: Palgrave Macmillan, 2002), 76-78, 95-96; Philippe de Beaumanoir,
The Coutumes de Beauvaisis, trans. FR.P. Akehurst (Philadelphia: University
of Pennsylvania Press, 1992), 364 (chapter 34, sec. 1030). See also Kathryn L.
Reyerson, “’In pace et sine lite”: Methods of Resolution of Indebtedness Outside
the Court System,” Russian History 28 (2001): 315-24.

25  Infourteenth-century Florence, debtors were by far the majority of prisoners in
the city prison; see G. Geltner, The Medieval Prison: A Social History (Princeton:
Princeton University Press, 2008), 51.

26 Menahem Elon, Human Dignity and Freedom in the Methods of Enforcement of
Judgments (Jerusalem: Magnes Press, 1999), 139 (Hebrew). Elon’s work was first
published as his doctorate (Hebrew University Law School, 1961) and subsequently
as a book (Jerusalem, 1964), which was republished in 1999 with the addition
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case of non-payment or noncompliance.” These clauses were formulated
and finessed by generations of Jewish scribes and perhaps what might be
called lawyers, who attempted to create a contract so intimidating that it
would never be challenged and so watertight that even a rabbinic judge
would uphold it.

There was rabbinic opposition to imprisonment clauses. Asher ben
Yehiel of Toledo (d. 1327) was particularly adamant in a responsum he sent
to Burgos:®

You asked about a contract in which the borrower agreed to
be imprisoned until he repays — is this contract valid? If the
condition was incarceration in a non-Jewish prison, ab initio
(lekha-tehilah) he should not hand his fellow over to be impris-
oned by gentiles. Even though a person is allowed to forego
his own physical suffering... that refers to foregoing monetary
compensation [for his suffering].?” But ab initio the condition is
not effective in allowing him to coerce his fellow physically and
to cause him any type of physical suffering. Asher ben Yehiel.

Asher’s use of “ab initio” is ambiguous. He may have meant that the contract
was immediately disqualified because of that clause. More likely, although
the clause was unjustified on legal grounds, it would not invalidate the
contract even if the lender followed through on his threat and imprisoned
the borrower. After the fact the contract would stand.

of Elon’s landmark Supreme Court ruling (1992) forbidding imprisonment for
debt under Israeli law.

27  Elon, Human Dignity, 138, cited Hebrew contracts from 14*-century Saragossa
which mention imprisonment. However, they are rental contracts, not loans.
Fritz Baer, Die Juden im Christlichen Spanien (England: Gregg International
Publishers, 1970), 1, 739, 770-71, 1062-63. A contract from Tortosa, 1386, made
by Vidal Elietzer, his wife Blanqua, their son Saltell and his wife Astruga with
Jacobo de Castris (a Christian) stipulates “tenere hostagium” as penalty for
non-payment of the annual payment of a loan. The document was published
in Moshe A. Shaltiel, The Shaltiel Manuscripts: Catalunya 1061-1481 (New York:
iUniverse, 2004), 360-62.

28  Asher ben Yehiel, Responsa 68:10 (my translation).

29 A man who had suffered physical suffering at the hand of his fellow was entitled
to monetary compensation. If he had agreed in advance to accept that suffering,
he could no longer demand the compensation. However, his foregoing the
damages did not mean that the physical attack itself was permitted.
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The opposition of rabbis like Asher ben Yehiel did not eradicate the

use of contracts with imprisonment clauses.*® Not many Hebrew contracts
have survived from the Middle Ages, but their tradition of legal creativity is
reflected in tikkune shetarot, formularies. Many formularies were compiled by
recognized rabbinic scholars, but they are both prescriptive and descriptive,
reflecting the types of contracts that were in use during their time.* An
anonymous formulary, preserved in a 16"-century manuscript from Crete
copied in Byzantine script, includes a loan contract with a richly detailed

clause about imprisonment:*

30

31

32

Aloan contract with conditions. .. the borrower agreed to submit
his body and gave full permission to the lender and to anyone
producing this deed to seize his body without any obstacle
and to place him under guard, as he likes, in prison and in
iron chains, and to move him from place to place as he likes,
and to deprive him of food and drink, whatever he wants. The
borrower has foregone any privilege from any king or queen or
any ruler in any place in the world who may have decreed not
to bodily seize any Jew or Jewess for any debt or fine, so that
nothing can help him — no privilege given to him personally
or to a group in any place in the world from this moment on.

The tension between rabbis and lay leaders over incarceration for debts can
be found in 19*"-century Morocco, where communal ordinances specified that
Jews who had not paid communal taxes could be imprisoned and that rabbis
and Jewish law could not be invoked to prevent that punishment — which did
not stop the rabbis from trying. See Jessica Marglin, Across Legal Lines: Jews and
Muslims in Modern Morocco (New Haven: Yale University Press, 2016), 85-86.

Victor Aptowitzer, “Formularies of Decrees and Documents from a Gaonic
Court,” JOR 4 (1913): 23-51; Menahem Ben-Sasson, “Fragments from Saadya’s
Sefer ha-Edut veha-Shetarot,” Shenaton ha-Mishpat ha-Ivri 11-12 (1984-1986):
135-278 (Hebrew); Joseph Rivlin, Bills and Contracts from Lucena (1020-1025
C.E.) (Ramat-Gan: Bar-Ilan University Press, 1994) (Hebrew); Ruth Lamdan,
Sefer Tikkun Soferim of Rabbi Itzhak Tzabah (Tel Aviv: Tel Aviv University, 2009)
(Hebrew); Joseph Rivlin, Sefer ha-Shetarot — Rabbi Yehudah ha-Barzeloni (Bene
Berak: Sefunim, 2014) (Hebrew).

Ms. London, Montefiore Library 156, fol. 23v—24r (my translation). For brief
descriptions of the manuscript, see Hartwig Hirschfeld, Descriptive Catalogue of
the Hebrew Mss. of the Montefiore Library (London: Macmillan, 1904), 45; Important
Hebrew Manuscripts from the Montefiore Endowment (New York: Sotheby’s, 2004),
182.
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The same type of evidence documents the use of the hostageship oath
during the time and place of Kalonymos and Kimhi. A formulary from late
thirteenth-century Narbonne, composed by Aaron ha-Kohen as an appendix
to his legal work Orhot Hayyim, includes a template for a sophisticated loan
contract:®

Aloan contract with guarantors and oath and ostages ... and in
our presence, the undersigned witnesses, they swore a severe
oath in the name of the Lord of Israel... without any trickery
and without any room for undoing or regret, that if they do not
repay so-and-so the entire loan at the aforementioned times,
that the next day they will stand as ostages within a certain area,
and they will not leave it and will not go anywhere else until
they repay him... unless he extends the time of repayment.

This contract uses the Occitan and Catalan form ostage, which was translated
in Kalonymos’s question into the Hebrew bet ha-ta’arubot.* Just as in the case
described by Kalonymos, the hostage clause described in the Orhot Hayyim
formulary was not part of the written contract but was administered as an
oath taken at the same time the contract was signed.*

In contrast to Asher ben Yehiel’s opposition to debt imprisonment,
Solomon ibn Adret (Rashba) seemed entirely unperturbed by hostageship:*

You asked about someone who swore to his fellow to repay
him by a certain date, and if he did not repay him, he would
stay in the ostages. If [the lender] is not in the country, and
[the borrower] has the money to repay him but he is unable
because the lender is not there, must he stay in the ostages? It

33 Ms. Moscow, Russian State Library, Guenzburg 107, fol. 246r (my translation).
Published by Joseph Rivlin, Kobez al Yad 18 (2005): 262—65. See also Joseph Rivlin,
“Incarceration for Non-payment of Debts,” Jewish Law Association Studies 12
(2002): 193-206.

34  Emil Levy, Provenzalisches Supplement-Worterbuch, 8 vol. (Leipzig: Reisland,
1894-1924), 5:543; Eduard Feliu, “Mots Catalans en Tetos Hebreus Medievals:
Els Dictamens de Salomo ben Adret,” Calls 3 (1988): 65-66.

35 Another similarity is the attention given in the Orhot Hayyim formulary to the
lender’s option of extending the time of repayment, which temporarily release

the borrower from hostageship. This issue was discussed at length in Kimhi’s
responsum.

36  Solomon ibn Adret, Responsa 7:157 (my translation).
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seems obvious to me that he is not obligated. Imagine — if [the
lender] were with him in the country but refused to accept the
payment, would he need to stay in the ostages?

Rashba’s concern was with a very specific problem, and he did not voice
opposition to the institutions of ostages in general. Perhaps this was due to
its less draconian restrictions, but it seems likely that he was more readily
inclined to approve an oppressive oath than an oppressive contract, since
oaths were onerous, almost by definition.’” Therefore, a borrower’s oath
imposing limitations upon himself was more admissible than a borrower’s
agreement to the conditions in a written contract, which could be overturned
if proven to be illegal. This point was made explicitly by Isaac ben Sheshet
Perfet in a responsum sent to Huesca in the late fourteenth century.® He was
asked to justify imprisonment for debt, on the grounds that it was similar to
the practice in Aragon of imprisonment for nonpayment of the alfarda tax.*
Perfet refused, concluding that “I do not see any legal way to physically seize
him when he cannot pay, unless he made an oath to place himself in prison
and not to leave until he repays his debt. This is like ostages, who is similarly
seized because of an oath, in order to fulfill his oath.”4

Nevertheless, the fact that the hostageship was imposed as an oath,
rather than a clause in the contract, made it particularly vulnerable to rabbinic
intervention. The undoing of oaths was recognized as being the province
of rabbis. Even though the ceremony itself could be conducted by laymen,
it was fundamentally a religious rather than a judicial ceremony. This was
the nub of Kalonymos’s question: could contractual arrangements, entered
freely by both sides to the contract, be overturned by rabbinic intervention?

37  Maimonides, Guide of the Perplexed 3:35, trans. Shlomo Pines (Chicago: University
of Chicago Press, 1963), 537: “The thirteenth class comprises the commandments
concerned with the prohibition of certain foods. .. [the commandments concerning]
vows and the state of the Nazirites belong to this class. The purpose of all this
is... to put an end to the lusts and licentiousness...”.

38 Isaac ben Sheshet Perfet, She’elot u-Teshuvot, ed. David Metzger (Jerusalem:
Machon Yerushalayim, 1993), 727-29, no. 484.

39  Onthe term alfarda, which originates in Arabic but was used in medieval Aragon,
see Elon, Human Dignity, 141 n. 128; Ricardo del Arco and Federico Balaguer,
“La Aljama Judaica de Huesca,” Sefarad 9 (1949): 381.

40 Perfet, She’elot u-Teshuvot, 729.
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What right did rabbis like Aaron ha-Levi of Barcelona have to open doors
for people to escape their legal responsibilities?

This critique had a special resonance when it issued from the pen of
Kalonymos the Nasi. The Nesi'im of Narbonne had been praised for their
scholarship and close relationships with the rabbis of Narbonne. Kimhi,
throughout his letter, emphasized that Kalonymos himself was a talmid
hakhamim, a rabbinic scholar. But, at the end of the day, Kalonymos was
an aristocrat and a lay leader, and his perspective was closer to that of the
Jewish businesspeople and of the scribes who drew up their contracts. That
class of people possessed a knowledge of Jewish law that was more limited
in breadth and depth than that of lifelong scholars like Kimbhi, but it was
knowledge nonetheless, hard-earned and practical. To them, the idea that a
rabbi could undermine a binding legal arrangement by conducting a religious
ceremony was not only baffling—it was infuriating.

Mordechai Kimhi seems to have perceived the situation in much the
same way, proving that Kalonymos knew his man. Kimhi stated openly
that the hostage oath was binding and could not reasonably be undone by a
rabbi in the way that the extortionist oath in the Nasi’s first question could.
However, he was reluctant to categorically reject the ruling of Aaron de na
Clara of Barcelona, who was one of the most prominent rabbis of his time.
Kimhi went through the motions of justifying it after the fact, but perhaps
revealed his feelings most clearly toward the end of his responsum:*

Here, my lord, is what I have for your honour in my opinion,
as revealed to me from heaven, about your question to me and
about your bafflement about the Haver Rabbi Aaron who said
that he could ask for his oath [to be undone]. Perhaps he relied
on one of the explanations I have written for you. Nevertheless,
one may not be frivolous about this, certainly not when there
is desecration of the Holy Name (hillul hashem) — then we do
not hold back out of respect for a rabbi.

Kimbhi stopped short of explicitly stating that Aaron ha-Levi was responsible
for publicly desecrating God’s name by offering to undo the oath, but he very
effectively sketched out the lines of engagement. The rabbi had pronounced
his opinion on the public stage. The public had responded with surprise
and perhaps even anger, an anger which travelled to Languedoc—perhaps

41  Stern, Me'orot ha-Rishonim, 153.
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through the ancient channels connecting the Nesi’im of Narbonne to the
Jewish aristocracy of Barcelona.” Mordechai Kimhi realized that Aaron de
na Clara had disturbed the delicate balance between influence and humility
that the rabbis in his time were forced to maintain. By overplaying his hand,
the rabbi from Barcelona had lost his influence.*

IV. Merchants, scribes and scholars

Looking again at the social setting in which Aaron issued his declaration, it
seems that he felt he was acting in accordance with popular opinion. “Many
distinguished people” had intervened on behalf of the bankrupt borrower,
and Aaron was simply following their lead by helping him. Why, then, were
people so surprised and disturbed by his intervention?

Perhaps the resistance to Aaron de na Clara’s move came from a specific
quarter, from people who felt personally affected by his decision. As noted
above, at least two interlinked groups would have been affected —Jewish
merchants who, among other things, lent money to fellow Jews, and the
Jewish scribes who wrote the Hebrew contracts for those loans. As many legal
historians have noted, medieval merchants provided a powerful influence
on the shaping of commercial law.* Their interest in this case was clear — the
hostage clause was designed to help them make good on their loans, and
Aaron de na Clara’s ruling would directly undermine that ability.

42 On the Nesi'im of Barcelona, who were deposed early in the thirteenth century,
see Elka Klein, Jews, Christian Society and Royal Power in Medieval Barcelona (Ann
Arbor: University of Michigan Press, 2006), 52-57, 116—41.

43 Very little is known of his life, but it is known that Aaron de na Clara served as
arabbi in Saragossa and in Toledo, but each time for a very brief period. Yitzhak
Baer, A History of the Jews in Christian Spain, trans. Louis Schoffman (Philadelphia:
Jewish Publication Society, 1966), 225; Judah Galinsky, “Asher ben Yechiel (The
Rosh), the Ashkenazi, in Spain: His Tosafot, Psakim and his Yeshiva,” Tarbiz 74
(2005): 418-19 (Hebrew). It is tempting to suggest that Aaron ha-Levi’s policies
were out of step with the demands of influential members of the communities
he tried to serve, as they apparently were in the case under discussion here.

44  Emily Kadens, “Order within Law, Variety within Custom: The Character of the
Medieval Merchant Law,” Chicago Journal of International Law 5 (2004): 39-65; Ron
S. Kleinman, Methods of Acquisition and Commercial Customs in Jewish Law: Theory,
Practice and History (Ramat-Gan: Bar-Ilan University Press, 2013) (Hebrew).
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It is unlikely that merchants, focused on the practicality of realizing their
investments, were the ones who developed the sophisticated hostage clause.
More precisely, the hostage clause was not developed by Jews, for it first
appeared in Christian legal contexts. But by the late thirteenth century, it had
been translated—linguistically and legally—for Jewish use. That translation
was arguably the achievement, not of the merchants themselves, but of the
scribes who prepared their contracts. The contribution of Jewish scribes to
legal history has only recently begun to receive recognition, although their
counterparts among Christian notaries have long been acknowledged as
crucial actors in the drama of commercial law.** Although Jews made ample
use of Christian notaries in medieval Catalonia, Provence and the region,
that use involved crossing social, religious, legal, and linguistic boundaries
and was not without some attendant tension and friction.*

The key advantage of hostageship was that it provided the borrower
with a limited degree of freedom, which might be more conducive to the
repayment of his debt than incarceration in debtors’ prison could be. However,
that freedom was also its weakness, since there were no guards to ensure
that the borrower remained within the prescribed area. Introducing an oath
was the best solution to this problem, since oaths possessed—in medieval
European law as in Jewish law—a dual nature. “Its sacred character imposed
a spiritual as well as moral and legal obligation to fulfil its terms. Failure

45 Haym Soloveitchik, “An Analysis of the Provencal Mortgage Contract,” Tarbiz
41 (1972): 313-24 (Hebrew); Eve Krakowski and Marina Rustow, “Formula
as Content: Medieval Jewish Institutions, the Cairo Geniza, and the New
Diplomatics,” Jewish Social Studies 20 (2014): 111-46; Micha J. Perry, “Hatpasah:
Jewish Translata Documents from Medieval Catalonia: Formulae, Law and
Society,” Journal of Medieval Iberian Studies 10 (2018): 167-94. On the role of
Christian notaries, see Kathryn L. Reyerson, The Art of the Deal: Intermediaries of
Trade in Medieval Montpellier (Leiden: Brill, 2002), 79-84; Kathryn L. Reyerson and
Debra A. Salata, Medieval Notaries and their Acts: The 1327-1328 Register of Jean
Holanie (Kalamazoo: Medieval Institute Publications, 2004), 9-11; Susan Mosher
Stuard, “Where Notaries Provided Legal Services to Medieval Townspeople,”
Journal of Family History 43 (2018): 270-80.

46  Rebecca Winer, “Jews in and out of Latin Notarial Culture: Analyzing Hebrew
Notations on Latin Contracts in Thirteenth-Century Perpignan and Barcelona,”
in Entangled Histories: Knowledge, Authority, and Jewish Culture in the Thirteenth
Century, ed. Elisheva Baumgarten, Ruth Mazo Karras, and Katelyn Mesler
(Philadelphia: University of Pennsylvania Press, 2016), 113-33.
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to honour it implied both sacrilege and perjury.”* By virtue of that sacred
character, an oath provided intangible bars to confine the hostage to the
“house of hostages.”

Not content with simply transplanting this arrangement into their
contracts, Jewish scribes translated the Christian oath into its Jewish equiv-
alent, creating a legal instrument that they believed would be effective in
intimidating Jewish borrowers.* Although inter-Jewish loans in medieval
Iberia and southern France could, in principle, be contracted before Christian
notaries, this did not generally happen. Jews preferred to conduct their
business with each other, before Jewish scribes. Their records have not been
preserved, but responsa record echoes of their practices, and of the effective
ways in which they meet the needs of their clientele. Those practices mirrored,
in many ways, the civil law system that had come to dominate the courts of
the western Mediterranean during the twelfth- and thirteenth centuries—a
system that was perceived by Jews and Christians alike as reasonable and
generally efficient.* Even when Jews did not avail themselves of that legal

47  Robert Tittler, The Reformation and the Towns in England: Politics and Political Culture,
¢. 1540-1640 (Oxford: Clarendon Press, 1998), 202. See also Michael D. Gordon,
“The Perjury Statute of 1563: A Case History of Confusion,” Proceedings of the
American Philosophical Society 124 (1980): 438-54; Esther Cohen, The Crossroads of
Justice: Law and Culture in Late Medieval France (Leiden: Brill, 1992), 54-70; John
Spurr, “A Profane History of Early Modern Oaths,” Transactions of the Royal
Historical Society 11 (2001): 37-63; Ayala Mazuz, “Mashma‘ut ha-shevu‘ah ve-
tokpah bi-tefisatam shel Haside Ashkenaz ube-Sefer Hasidim (The Significance
and Potency of the Oath According to Haside Ashkenaz and Sefer Hasidim)”
(master’s thesis, Ben-Gurion University of the Negev, 2014); Ephraim Shoham-
Steiner, “Exile, Inmigration and Piety: The Jewish Pietists of Medieval Germany,
from the Rhineland to the Danube,” JSQ 24 (2017): 234—60.

48 Itis important to emphasize that this was a Jewish oath, formulated in Hebrew
according to Jewish legal norms. It is entirely unrelated to the Jewry-Oath, which
was imposed upon Jews by Christian courts, on which see Amnon Linder, “The
Jewry-Oath in Christian Europe,” in Jews in Early Christian Law: Byzantium and
the Latin West, 6"-11" centuries, ed. John Tolan et al. (Turnhout: Brepols, 2014),
311-58; Ilona Steimann, “’Das es dasselb puch sey”: The Book as Protagonist in
the Ceremony of the Jewry-oath,” European Journal of Jewish Studies 13 (2019):
77-102.

49 Daniel Lord Smail, The Consumption of Justice: Emotions, Publicity, and Legal
Culture in Marseille, 1264-1423 (Ithaca: Cornell University Press, 2003), 29-88;
Pinchas Roth, “Mourning Murderers in Medieval Jewish Law,” in Medieval and
Early Modern Murder: Legal, Literary and Historical Contexts, ed. Larissa Tracy
(Woodbridge: Boydell Press, 2018), 80.
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system, they looked to it for inspiration, incorporating elements of it into
their own legal practice.

Aaron de na Clara’s ruling shocked the commercial and scribal elite
because it made them realize that harnessing a religious institution to legal
purposes had brought a Trojan horse into their carefully devised system.
The oath, so useful because it transcended the profane realm, was unreliable
precisely because of its transcendence. By using it, they had handed the
power over their commercial dealings into the hands of rabbinic scholars.
Perhaps it was they who turned to Kalonymos the Nasi, the last remnant of
a Jewish aristocracy who could conceivably claim authority over the rabbis.

V. Conclusion

Throughout the Middle Ages, Jewish laypeople made use of Jewish law in
order to create and enforce their commercial and social commitments. In doing
s0, they incorporated elements from non-Jewish legal systems, especially from
the civil law system that spread throughout Mediterranean Europe during
the thirteenth century. One of the elements that was transplanted into the
legal practice of Jews in Provence and Catalonia was hostageship, a type of
house arrest or open imprisonment imposed as a penalty for unpaid debts.
Since the hostage was not under guard or lock and key, the confinement
was enforced through an oath that borrowers were forced to pronounce,
committing themselves to the conditions of hostageship in the event that
they were to default on their debts. The legal transplant of hostageship into
Jewish law was ostensibly effective, and it even received a name inspired
by biblical Hebrew. However, because hostageship rested on the oath, and
in rabbinic law oaths can be nullified by rabbinic scholars, the arrangement
was vulnerable to the intervention of rabbis. When Aaron de na Clara of
Barcelona demonstrated this vulnerability by offering to undo an oath and
free a hostage from his penalty, a public outcry ensued. Kalonymos ben
Todros, the last Nasi of Narbonne, formulated a two-part query challenging
Aaron de na Clara’s intervention. Kalonymos turned to his long-time friend,
the veteran rabbinic judge Mordechai Kimbhi, for support. Kimhi responded
with a measured but damning condemnation of Aaron de na Clara’s decision.
Although Kimhi upheld the ability of Jewish laypeople to impose binding

50 For other examples, see Roth, “Legal Strategy and Legal Culture.”
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oaths, the tension caused by rabbinic intervention in lay legal procedures
continued for as long as Jewish legal autonomy existed.
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A question from the Nasi, R. Kalonymos of Narbonne, to the sage,

our teacher and rabbi, R. Mordechai Kimhi. Whoever possesses wisdom,
everyone comes knocking at his door. God’s nation call to him to hear Torah
from his mouth, and direct their path to him so that he may irrigate them
with Torah like a watered garden,* to quench their thirst, to let them hear
teachings and to satisfy them. Like you, the venerable sage, a pile of nuts,*”
a peddler’s pack,® a plastered water-hole that does not lose a single drop.>*
You are famed for your wisdom in all the gates of your brethren. So I, the

51 Isa 58:11.

52  B. Git. 67a, Rabbi Tarfon was described as a pile of nuts.
53 Ibid., describing Rabbi Yohanan ben Nuri.

54 M. Avot 2:8.
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least of your disciples, thirst for your waters that do not fail.*® Let me sip from
them and teach me what I ask of you in practical law (halakhah le-ma’aseh).
Reuben was owed money by Simeon, given either as a deposit or a loan, and
Reuben has no witnesses or any proof that could force him in court to return
the money—neither in a Jewish court (dine Yisrael) nor in a gentile court (dine
ummot ha-olam). Alternatively (o kallekh le-derekh zo)—he had witnesses and
many proofs to force him in court to return the money. But Simeon was defiant
(nitpakker) and entrenched in his denial (huhzak kafran), and he threw back
at Reuben debts and frauds and forgeries, demanding money that [Simeon]
had not lent him, in order to steal from Reuben the money in his possession.
The victim (Reuben) pursued him every day in order to regain his deposit
or his loan, until Simeon became embarrassed and agreed to return the
money on condition that Reuben would swear a certain oath (shevu‘ah) that
was of no use to him but which would be damaging to Reuben. Reuben was
unable to wait any longer because he needed the money, and when he saw
that he had no proof to compel him in court, he agreed to his words and
performed the oath that he asked of him. Teach us, Rabbenu, the practical
ruling in order to absolve Reuben, whether a way can be found to undo his
oath, by a single expert or by three laymen, against the will of Simeon who
had demanded the oath. For he was under duress, and he made the oath
only in order to pull the carcass from the lion’s teeth. Reuben has witnesses
who testify that he told them he was under duress. I am writing to you in
a way that does not befit your station and wisdom, in desperation. I wish
you the best and wait upon your orders. One of the least of your students,
Kalonymos of Narbonne.

Response: From the loins of Nahshon,* the great ancestor who was first to
cross the sea, the Jordan and the river Kishon. The glory of his honour cannot
be encompassed by a book or recounted by a tongue. Since I first knew him,
I'have cherished his love like the pupil of my eye. My yearning for him does
not let me sleep. My table has long been laid with the rich food (dishun) of
his wisdom,” and now he has sent me delicacies from his hunt—wild goat
and antelope (dishon).® On this Sunday of [the week in which we read] the

55 Isa58:11.

56  B. Sanh. 12a.

57  Cf.Job 36:16.

58 Gen 27:3-4; Deut 14:4.
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pericope of “the chief of Ezer, the chief of Dishan,”* I sat down to do battle
with your pleasant words. But I found a tail with a thorn in it,*® overgrown
with prickles and barbs. My lord, you angered me, because you counted
among those who confine themselves to the study hall a man who has not
studied a book for several years. If you had not contacted me with an explicit
written letter, | would have suspected that you were mocking me. Even more
s0, because you chose a castaway at the end of the land over the prepared
knights of our land. You spurned the wellsprings of Torah for a dirty tub,
and pure water for dirty standing water, leaving a wide stream that cannot
be crossed on foot in order to swim in dew and ankle-deep puddles.®! But,
by virtue of your humility and piety, I judged you favourably, saying that
the members of the House of the Exilarch are different, for they have no
neighbours. They asked me a question and granted me permission to expose
their errors and to conceal their sins of love. Since I have been pardoned
from responsibility for my errors and will not be blamed for my mistakes,
for I have received permission from the House of the Nasi to judge and to
issue a ruling,® I will now commence fulfilling your request and doing your
bidding and performing your commandment, in the matter of someone who
swore to his fellow, whether in writing or orally.

First, Reuben was owed money by Simeon, given either as a deposit or
a loan, and Reuben has no witnesses or any proof that could force him in
court to return the money—neither in a Jewish court nor in a gentile court.
Alternatively—he had witnesses and many proofs to force him in court to
return the money. He was defiant and entrenched in his denial, and he threw
back at Reuben debts and frauds and forgeries, demanding money that he
had not lent him, in order to steal from Reuben the money in his possession.
The victim pursued him every day in order to regain his deposit or his
loan, until Simeon became embarrassed and agreed to return the money on
condition that Reuben would swear a certain oath that was of no use to him
but which would be damaging to Reuben. Reuben was unable to wait any
longer because he needed the money, and when he saw that he had no proof
to compel him in court, he agreed to his words and performed the oath that
he asked of him. Teach us, Rabbenu, the practical ruling in order to absolve

59  Gen 36:30.

60  B. Rosh Hash. 17a.
61 Cf. Ezek 47:3-5.
62  Cf.b. Sanh. 5a.
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Reuben, whether a way can be found to undo his oath by a single expert or
by three laymen, against the will of Simeon who had demanded the oath.
For he was under duress, and he made the oath only in order to pull the
carcass from the lion’s teeth. Reuben has witnesses who testify that he told
them he was under duress. This is what you wrote.

You asked me a second question. It once happened in Catalonia that
Reuben lent money to Simeon and swore that, if [Simeon] did not repay the
money by a certain date, [Simeon] would enter the house of hostages as a
warning. When the time of repayment arrived, [Simeon] did not have the
money available to repay the loan, and he entered the house of hostages as
a warning. He remained there many days, and the lender was unwilling to
undo [his oath] in any way. Many distinguished people begged him, but he
paid them no attention. The famous Rabbi Aaron ha-Levi of Barcelona was
there, and he said that if [Reuben] would not extend [the time of repayment],
[Simeon] could ask for his oath to be undone until he was able to repay [the
debt]. Many people were baffled by this. You asked, my lord, how it could
be just for someone who willingly made an oath to his fellow to then have
that oath undone, and under what circumstances. You begged me to explain
it all to you — both the matter of extending the loan and of extending the
incarceration.

I now begin to explain to you to the best of my mental ability what you
asked, my lord, about Reuben who was owed money by Simeon as a loan or a
deposit, etc. He would not return it to him until he made him an oath that was
of no use to him but which would be damaging to Reuben. He has witnesses
who testify that he told them he was under duress. You asked, my chieftain,
whether he can ask for his oath [to be undone]. It appears to me, according
to what you wrote, that Simeon had no need of the oath, and he demanded
it only in order to cause damage to Reuben, to be able to hold that oath over
him. Reuben made the oath only in order to retrieve his money because he
could not manage with it. This is comparable to “It is permissible to swear
to murderers and thieves,”® since Reuben was under the ultimate duress.
It would appear that even though the oath was made at Simeon’s demand,
[Reuben] never accepted it with Simeon’s intention, and that his mouth and
his heart were at odds in this, since he revealed to others that he was under
duress, and it was made only in order to save himself from his oppressor
who was stealing his money, since he could not compel him in court, neither

63 M. Ned. 3:4.
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in Jewish court nor in Gentile court, or he was falsely accusing him in order
to steal his money. Therefore, it seems obvious that his status is like that of
the murderers and thieves and self-appointed tax-collectors, regarding all of
whom our Sages permitted swearing, either vows or oaths—as it says in the
fourth chapter of Nedarim®—so that a person could escape the duress. Even
though they could simply have paid the tax, they allowed them to swear, and
even if they swore and forbade upon themselves all the fruit in the world
except for the fruit of the royal household, they are not forbidden to them
because they did not intend to forbid the fruit upon themselves but to save
themselves from duress. We follow their intention and not their words, as is
seen also in Tractate Shevuot® regarding vows of exaggerations and oaths of
exaggeration which were permitted, even if he made an oath “that I will not
eat if I did not see a camel flying in the air”* or similarly twice the number
of people who left Egypt,%” and this is called an oath of exaggeration because
he does not mean to forbid the fruit but to confirm his lie. Even though it is
forbidden to make such an oath, nevertheless [the fruit] does not become
forbidden to him. Rabbi ibn Migash wrote there in tractate Shevuot that
anything that he did only in order to confirm his lie does not make the fruit
of the world forbidden to him.® So too regarding vows to murderers, where
he is doing it only in order to save himself from duress, the fruit are not
forbidden to him, for they both fall into the same category in this matter.
There is also a variant found in the texts in this passage of the flying camel,*
“Did not Rav Amram say, when he says [all the fruits of the world] will be
forbidden etc. if they do not belong to the royal house, so too here when he
says they will be forbidden etc. if I did not see a flying camel.” Clearly, both
of these have the same reason, that he did not intend to forbid the fruit, and
thus they both belong to the same topic, namely that since they intended
only to confirm their lie or to save themselves from duress, the fruit did not

64 Ibid.

65  B. Ned. 24b.
66  B. Shevu. 29a.
67 M. Ned. 3:2.

68 Joseph ibn Migash, Hiddushe Masekhet Shevuot, ed. Moshe Shmuel Shapiro
(Jerusalem: Be’er Ya’akov, 1992), 66 (to b. Shevu. 27b).

69  B. Ned. 28a. Kimhi seems to have misremembered the source. Several medieval
commentators noted the absence of the flying camel case in Nedarim. See b.
Shevu. 29a, and Tosafot and Solomon ibn Adret ad loc.
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become forbidden to them. So too regarding this topic under discussion,
since he made the oath only out of his great need to save himself from duress
to recover his money, and his mouth and his heart were not aligned and he
never intended to abstain because of the oath from whatever he swore to
avoid. Just as in regard to vows to murderers and vows of exaggeration, the
fruit did not become forbidden, so too here it is no different, even though
in vows to murderers they did not explicitly make the vow according to the
intention of the murderer, it is still no different because it can be claimed
that he never intended to privilege the oppressor’s intention over his own.
The proof of this is that he made a declaration about his duress.

Furthermore, from the second question it emerges that, after the fact, he
is absolved even when he swore on his own, so it must be so when he was
forced to do it. Even though from the discussion of Rav Amram’s statement
in the fourth chapter of Nedarim,” where it says “all the fruits of the world
are forbidden to him,” it emerges that the fruit was indeed forbidden, that
is because the Mishnah states “One may swear,” ab initio, [implying that] it
is permitted ab initio to make a vow. Then they challenge it by saying that,
if the vow did not render the fruit forbidden, then the vow was a false oath
and it is still considered a violation. Rather, if it was permitted to make the
vow, the vow must have forbidden the fruit and he intends to fulfill this oath
or vow and it is not considered a vain vow. The Gemara concludes that it is
as if he said in his heart “today” and it became forbidden only for that day,
and since he upheld his vow that day, it is sufficient. Even though in tractate
Kiddushin™ it is established that inner thoughts are not declarations, in regard
to duress like her they are considered declarations. Here, in regard to this
matter, he did not make a vain statement since he upheld his oath for a day
or two or a year or two, since according to you, my lord, it seems that he
did not vow to give him anything but rather to avoid something. Also, since
Reuben did not initiate the oath to Simeon and did not demand the oath
as a condition for returning his money, since he forced him, it is unworthy
to uphold the oath. Behold, my lord, that according to the comparison we
made with murderers and thieves and tax-collectors, he does not need to
ask for his oath [to be undone] at all, unless he is an unlearned person, with
whom we are stricter so that they do not become frivolous about vows and
oaths. In that case, we can find a way to undo his oath. But if the oath-maker

70 B. Ned. 28a.
71  B.Kidd. 49b.
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is a scholar (talmid hakhamim) like you, my lord, he does not need to ask, as
stated in the fourth chapter of Nedarim.”

This is the law in order to be clean before God, before whom all actions
are measured.” But in order to be clean before Israel, he must ask for his oath
[to be undone], so that Simeon the bully should not spread the word that
he broke his oath. Therefore Reuben should take three people with him to
Simeon and to tell him: “So and so, you know that you withheld my money
for many days, and you would not return it until I swore to you about this
thing. Now I cannot or will not maintain the oath, because it is an obstacle
and an embarrassment, and I beg you to release me from it. If not, I will ask
for it [to be undone].” If he is willing to release him, good. If not, those three
people undo it in his presence, even against his will, for the reasons that I
will write below about the second question. For, once he has notified him,
the court can free him—either the same people before whom he made his
declaration to Simeon or others before whom they can testify that Reuben
had notified Simeon that he wanted to ask for the oath [to be undone], and
certainly if the same witnesses before whom he testified to his duress are
available, then any court can free him. Admittedly, in my humble opinion, it
is difficult to find witnesses who can clearly testify to such duress, as Rabbi
Samuel wrote in the name of Rabbenu Hananel in chapter Hezkat ha-Batim
about the case of the orchard.™ But in this case it will not harm us that he
did not appoint them since without such witnesses he can also ask [for the
oath to be undone]. Even if he has witnesses to only part of the duress, he
should ask [for it to be undone] and notify Simeon that he is going to ask
for the oath [to be undone] so that he not be suspected of violating his oath.
Regarding murderers and thieves this consideration [of suspicion] is not
applicable, since if a murderer or a thief or a tax collector sees him eating
what was [ostensibly] forbidden to him, if the fruit are not from the house
of the king, he will not suspect that he is violating his oath but rather will
assume that the fruit are from the house of the king, as he had sworn. But in
this case that is under discussion, if he does not notify him, he will suspect
him of violating his oath. Therefore he must notify and then ask according
to whatever opening he finds in the vow, and it is undone for him, ab initio.
This is my opinion of the practical law in the case that you asked me about,

72 B. Ned. 14a.
73 1S5am 2:3.
74 Samuel ben Meir (Rashbam), commentary on b. B. Bat. 40b, s.v. hay uvda de-pardesa.
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my lord, that the oath was unnecessary for Simeon the oppressor. Even if
it had been necessary for him and served some purpose and benefit for
him, seeing as he was under no obligation to make the oath—either due to
a condition or some negotiation—but only because he was under duress, 1
say that it can certainly be permitted for him, ab initio, as I wrote to you, my
chieftain and friend. But if Reuben were obligated to make that oath for some
other reason—for example, if he made a condition with him several days or
years earlier and he did not want to fulfill it, and now he pawned the deposit
or the loan in his possession, which led to his doing as described—that is
not called duress, since a person can seek self-help in a case like that, and
ab initio we cannot take it lightly, and the ruling would be as in the second
question, as I will set out before your honour, my lord.

The second question, that you saw that in the area of Catalonia, about
someone who swore to his fellow, etc., as I wrote above. Rabbi Aaron ha-Levi
said that if he did not extend [the time] for him, he should ask and his oath
would be undone. Many people were baffled by him. You asked, my friend,
how it could be just for someone who willingly made an oath to his fellow
to then have that oath undone, and under what circumstances. You begged
me to explain it all to you — both the matter of extending the loan and of
extending the incarceration. Now, my chieftain and friend, turn your ear to
what I have to say. It is indeed true that whoever swore to his fellow to repay
his debt by a certain date and if not he will enter the house of hostages, and
he comes to ask for his oath [to be undone], we do not take his case. The
people who were baffled by the sage Rabbi Aaron were justified, because it
says in Nedarim that someone who vowed to forbid any benefit to his fellow is
permitted only in his presence.” It also says there in Nedarim, in the chapter of
R. Eliezer, that the Holy One said to Moses our Teacher: “You made an oath
in Midian—in Midian it shall be undone.””® About Zedekiah it says “whose
oath he flouted and whose covenant he broke,” that he was punished for
asking [for his oath to be undone] without the presence of Nebuchadnezzar,
as it says there in Nedarim.”” However, it is possible that Rabbi Aaron realized
that the oath-taker was unable to repay his debt while confined to the house
of hostages, and in such a case when there is a pressing need, if he undid
his oath, it is permitted after the fact. The borrower can go to the lender and

75 B. Ned. 65a.
76  Ibid.
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beg him, in the presence of two or three people, to extend [his time] until
he is able to repay the debt. If he does not want to extend, then he can tell
him that he is going to ask for the oath [to be undone] and that from that
day onwards he should not suspect him of violating his oath. He should
then ask for his oath [to be undone] in his presence, or not in his presence
since he notified him. It is possible that in this way, if it was undone, the
dissolution is valid, even though we hold that someone who made a vow or
an oath to his fellow in his presence, it can be undone only in his presence,
as it says in Nedarim, and as we see regarding Moses our Teacher, to whom
the Holy One said “In Midian you vowed, in Midian undo your vow,” and
regarding Zedekiah it says “whose oath he flouted and whose covenant he
broke.””® Nevertheless, in his presence or with notification even without
his presence, if it was undone, it is permitted, according to the Palestinian
Talmud which explained that the reason it is undone only in his presence is
because of suspicion and embarrassment, viz. that he would suspect him of
violating his oath if he was not aware that he had asked about it. If he notified
him before asking about his vow or oath, there is no further suspicion or
embarrassment.” If it was undone in his presence or having notified him,
even if it was done without his approval it is undone, as we find in tractate
Sotah regarding Joseph who wanted to travel [to the Land of Israel] to bury
his father, and Pharaoh did not want to grant him permission.®’ Joseph
asked him: “What shall I do about the oath I made to my father?” Pharaoh
responded, “Go and ask for your oath [to be undone].” Joseph responded:
“I will also ask about my oath to you, when I swore that I would not reveal
that you do not know the Holy Tongue.” He said: “Go and bury your father
as he made you swear,” etc. as it appears in tractate Sotah. We find that he
told Joseph to ask about his oath, and even though Pharaoh was unhappy,
Joseph told him that he would ask about the oath against his will and to his
detriment, but there is no prohibition because he notified him until Pharaoh
acquiesced and told him “Go,” etc.

Another clear proof that his approval is not required post facto is from
the Gibeonites, from whom R. Judah proved in the fourth chapter of Gittin
that a vow made in public cannot be undone, just like a vow made to the

78  B. Ned. 65a.
79 P. Ned. 5:6 (39b).
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public according to the Rabbis.® If a person who made an oath to his fellow
could only ask for it to be undone with the permission of his fellow, how
could R. Judah prove from there that a vow made in public cannot be undone?
Perhaps the reason that the vow could not be undone was that we hold that
[when] someone made a vow or an oath to his fellow in his presence, it can
be undone only in his presence and with his approval, and the Gibeonites
were not present. Even if they had been brought against their will, they
would not have accepted that undoing [of the vow] so that they would not
die. Rather, a vow made in public can normally be undone. If you were to
object that it was not considered a vow in their presence because the vow was
not made before the Gibeonites but only before their emissary, that cannot
be claimed. First, a person’s emissary is considered the same as the person
and this is considered in his presence. Further, the approval of the emissaries
would certainly be required, and the emissaries would never agree to that
undoing. Therefore, if it could not be undone with his approval, how could
R. Judah prove from there that a vow made in public cannot be undone?
Perhaps there it is because it could only be undone with the approval of the
Gibeonites, and the Gibeonites or their emissaries would never approve
of it since they did would not agree to die. Rather it must be that the oath
could have been undone without their approval, in their presence or not as
long as they notified them. That seems to be the opinion of the Palestinian
Talmud,® and of the author of Sefer ha-Hashlamah at the end of the chapter,
on the basis of the Gibeonites and the Palestinian Talmud.®® We also found
that Rabbi Jacob, of blessed memory, wrote explicitly that it is only undone
in his presence, but if it was undone, the undoing is valid even without his
knowledge.* Rabad, of blessed memory, disagreed with him and asked why,
if in fact it was permitted post facto, Zedekiah was punished for the oath to

81  B.Git. 46a.
82 Above, n. 78.

83 Meshulam ben Moses of Béziers’s work, Sefer ha-Hashlamah, is not extant on
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Nezzar® It can be answered that Zedekiah was punished for desecrating
God’s great name when he failed to notify Nebachednezzar, as it says there
in Nedarim, for that deed “the elders of Fair Zion sit silent on the ground,”®
that they took away their pillows and cushions, and he was punished for
the great desecration of the Divine Name.

In my humble opinion, there is another proof: if it were true that whoever
made an oath to his fellow could not ask [for it to be undone] without his
fellow’s approval, what would be the difference between a vow made to the
public and a vow made to an individual? It says in Gittin regarding [a priest]
who marries women whom he is forbidden to marry, “he can take a vow
and serve and descend [from the altar] and divorce,”® and the conclusion
is that he makes the vow to the public.®® Rashi explained: “the public must
say to him, ‘we make you swear to us.””® Rashi, and other commentators,
believed that a vow made to the public is only one in which the public were
known and actively involved in the oath and told him “it is to us.” We also
found in the name of Rabbi Hayye Gaon that even if a person says in public
all day long “I am making a vow or oath to the public,” it is not considered
a vow to the public unless he says in their presence, “I am making a vow to
you.”®” We wrote more in our novellae in the name of Rabbenu Hananel. The
author of Sefer ha-Ittur also wrote in his name in the section on ketubbah that
“a vow made to the public can never be undone” means that the person who
made the vow cannot ask for it to be undone until he notifies the public.”
End of quote from Rabbenu Hananel. This implies that, if he notified them,
it can be undone, and this is the ruling in the matter according to Rabbenu
Hananel, that, for non-obligatory matters a vow made to the public cannot

85  Abraham ben David (Rabad), glosses on Hilkhot Alfasi, Gittin 18b. See Solomon
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be undone unless he notifies those people, but for an obligation (mitsvah) it
can be undone even without their knowledge since for a mitsvah it can be
assumed that they would acquiesce, that they did not intend to uproot a
mitsvah. Behold, my brother, that all of these rabbis believed that a vow made
to the public requires the knowledge of that public. Therefore, if someone
who made an oath to an individual cannot undo it without his knowledge
and will, what is the difference between the public and an individual? The
reason that a vow made to the public cannot be undone is given in the
name of Rabad, that since “the public” is at least three people, according
to the dispute in Gittin, and they could form a [three-member] court, any
individual must defer to them and they possess power, because the court
is powerful. But before one or two people, who do not have such power, an
individual does not defer and therefore it can be undone. There is also some
proof that it is permissible to ask for an oath made to an individual without
his knowledge, from Moses our Teacher who made [the People of] Israel
swear, as it says there in Shevuot:** “When Moses made Israel swear, he said
to them—You must know that I am not making you swear to yourselves, but
to me and to God,” etc., until: “And according to you, he could have said ‘to
me,” why did he need to say ‘and to God’? So that their oath would not be
undoable.” This implies that, if he had not included God, it could have been
undone even though Moses made them swear to him. Therefore he needed
to include God with him so that it could not be undone.

Regarding entry in hostageship, there are some who are lenient in
the matter when the [lender, who] made him swear, extended [the date of
repayment] once—they want to say that, since he allowed him once to leave
the house of hostages, he can no longer confine him and threaten him by
strength of the oath to enter the house of hostages, because it was undone it
is undone. Even though the common custom is to enter and leave according
to the will of the lender, and he can say that he allowed it according to the
custom, as it says in Jewish contracts: “to him” (al da’ato), and in the Gentile
contracts, that he swears with the best of his understanding. Nevertheless,
they say that when they swore to him or with the best of his understanding,
it does not mean anything that he could understand, but rather to say that
he cannot cheat him regarding the essence of the oath—for example, the
essence of the repayment, that he cannot intend to repay with checkers and

92  B. Shevu. 29a-b.
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to call them coins.” Similarly, with the essence of the hostageship, that he
cannot call a different place by the name of the place where he agreed to
go as a hostage. They say that the oath was only regarding the essence of
the oath, but for other matters—even though they are the custom—if they
were not stated explicitly, they say they are not obligated. These are people
who say whatever they like. In my eyes, this is lighter than bran,* since the
essence of their oath was to enter the house of hostages at his warning, and
not to leave without his permission. Even though the lender extends the
time allowing him to leave the house of hostages for a day or two, he never
undid the oath itself. Rather, he understood that he is allowed to come and go
with his permission, since he understood the oath to mean that he could not
leave the house of hostages without his permission, but with his permission
he could come and go. If he says that he never swore to come and go with
permission, but rather that he would be bound from the time he entered
until he was freed from his oath, and that once he had been freed he could
no longer be bound and threatened by his oath, this is false. He never freed
him from the oath because he did not intend that [but rather only] to come
and go by his word and with his permission, and even the first time he left
illegally since he had not undone his oath at all. But if there is any basis
for this position, in my humble opinion it can be found in a different way.
Reuben swore to Simeon to repay his money on a certain date, and when
that date arrived the lender asked the borrower for an extension to his oath
since he was presently unable to repay, and he extended it by a month. It
is unclear how he could be released from his oath in this way by extending
the time, since he swore to him absolutely that he would repay on a certain
day. If you were to say that it is because the lender extended the time, the
lender certainly cannot extend the oath without absolving him entirely, as
it says in Nedarim® and cited in Gittin,” “Someone who says to his fellow: ‘I
swear that you will not derive any benefit from me unless you give my son
a measure of wheat or two barrels,” Rabbi Meir says that he is forbidden
until he gives [the produce to the son] and the Sages say that he can undo
his vow without a sage by saying ‘It is as if I received [the produce]”.” This
means that he absolves him entirely, and once he has absolved him, how can
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he later coerce him by the strength of that same oath? It would seem that he
is either not absolved at all, or entirely absolved in this matter, meaning that
there is room in this matter. But in the matter of the hostages, the subject
is dissimilar to the analogy. One should not be frivolous in this matter at
all, and anyone who is frivolous in this or any oath and afterwards comes
to ask for it [to be undone], he is not dealt with until he maintains himself
under the prohibition for the period of time that he was frivolous about it,
or for thirty [days] if it was for more than thirty days, as it says in Nazir:*”
“[If someone] made a nazirite [vow] and violated it, they do not deal with
him unless he maintained himself under the prohibition the number of days
that he flaunted it—this is the opinion of Rabbi Judah. Rabbi Yose said—this
applies to a short nazirite period, but for a long nazirite period, thirty days
are sufficient.” It would appear that the law follows Rabbi Yose. Therefore,
whoever was frivolous with his oath is not dealt with until he maintains
himself under the prohibition, as it says there.

You should know, my nobleman, that it is forbidden to ask for an oath
[to be undone] before it has gone into effect. For example, if he swore “If I
do not repay you on this-and-this day, I shall be forbidden from eating meat,
or I will enter the house of hostages,” he cannot ask about eating meat or
entering the house of hostages before the date of repayment arrives. Since
the oath has not yet gone into effect, it cannot be asked about, as it says in
the last chapter of Nedarim that vows cannot be asked about before they go
into effect, as it was taught there:*® “’I will derive no benefit from my father
or from your father if I prepare anything for you''—Rabbi Nathan says that
he cannot annul it and the Sages say that he can annul it.” The Talmud says*
that in Rabbi Nathan's opinion, a sage cannot undo a vow before it has gone
into effect, and we follow his opinion. Here too it seems that whenever the
repayment has not come due, the hostageship does not apply to him and
the meat is permitted, and therefore he cannot ask about it, and so with any
similar case.

Here, my lord, is what I have for your honour in my opinion, as revealed
to me from heaven, about your question to me and about your bafflement
about the Haver Rabbi Aaron who said that he could ask for his oath [to be
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undone]. Perhaps he relied on one of the explanations I have written for you.
Nevertheless, one may not be frivolous about this, certainly not when there
is desecration of the Holy Name (hillul hashem)—then we do not hold back
out of respect for a rabbi. Even though we have made some suggestions,
they should not be followed in practice, just as we find our Sages, of blessed
memory, who would discuss a topic and each of them would hold fast to
his own opinion as if he had received it from Mount Sinai, but nevertheless,
when it came to practice, they would say “because we made suggestions,
should we now follow them in practice?!.”!® Therefore one should not follow
these words in practice. However, in regard to what I wrote about the oath
made under duress, it certainly appears to me that even though he swore
to the oppressor, he can ask for it [to be undone].

Now, my lord, wise as God’s angel, act in accordance with your wisdom'"
and let your love cover up all faults.! Through your kindness towards me,
read these words and send me your opinion about them, whether you agree
with them or dispute them. However, I cannot be blamed for the errors
because I have left the land of my sojourn and the city of my ancestors’
tombs, and in my dwelling there is no man to arouse my heart. Nor are my
weapons with me, for the chariot officers and the knights (parashim) have left
me—that is, Sifra and Sifre and the other commentaries (perushim), Tosefta
and the other novellae. I have been left alone as I was born, with only my
quill and calamus and pen to advise me. Therefore, do not blame me when
I did not always refer accurately to the chapters of the tractates when I cited
prooftexts from them, because you should surely know that I did not have
the books with me or even in my region. Through you, my lord, the Merciful
One allowed me to remember the little that I wrote in your honour and the
honour of your exalted scholarship. Your prestige should grow forever.
Signed: Mordechai ben Isaac Kimbhi.
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