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Few legal opinions, to be sure, contain explicit reference to
economic concepts, and few judges have a substantial background
in economics. But the true grounds of legal decision are often
concealed rather than illuminated by the characteristic rhetoric of
judicial opinions [...] Indeed legal education consists primarily
of learning to dig beneath the rhetorical surface to find those
grounds. It is an advantage of economic analysis as a tool of legal
study rather than a drawback that it does not analyze cases in
the conceptual modes employed in the opinions themselves.”
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Though the sources that will be examined in this book are
ancient, this is not a study in legal history. Its primary aim is
not to establish historical veracity [...] Rather, this study seeks to
present a jurisprudential reading of Talmudic material by means
of conceptual tools developed by analytic positivists. It is not
suggested that the conceptual tools which will be employed to
analyse Talmudic material have themselves ever been articulated
as part of Talmudic law or of the legal thinking of the Rabbis.
In order to enter the minds of the original authors, a legal
historian [...] must establish that the concepts being used [...]
are themselves contemporary with the ancient sources, or he
would justly be charged with being anachronistic. This is not
so in the case of jurisprudential analysis where one may project
a given conceptual framework upon a given legal system, the
intellectual process being that of reading the ancient sources
from the perspective of the conceptual framework. [...] The claim
of a jurisprudential study is that the account given represents
the best rationale one can make when the material discussed is
conceived of as representing a complete description of a legal

system.”
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