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First, and most importantly, those rules should generally prioritize official

records and peer-reviewed historical publications over any private opinion
evidence offered by a self-motivated litigant.57
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“[P]robabilism maintains that judges should view legal rules as a means : 712°%% rralatalnil !
of communication between individuals. The parties to that communication are the lawmakers,
who give their commands in the form of rules, and the individuals who receive those
.commands. What these commands say and do not say is a purely empirical fact”
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Private opinion evidence as to what a statutory or constitutional rule
means to say generally fails to satisfy the credibility standards met by
official records and professional expert testimony. Such evidence is both
self-asserting and speculative. More often than not, it is offered on a
‘believe me’ basis and can neither be verified nor refuted on empirical
grounds. For that reason, judges should not rely on it in ascertaining the

meaning of the law, save for very exceptional cases.??
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Under probabilism, judges should also be wary of potentially self-serving
evidence coming from staffers entrusted with drafting congressional

committee reports and other documents that move the legislative process

forward.83
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