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K.J. Arrow, R.H. Mnookin, L. Ross, A. Tversky & R.B. Wilson Barriers to 5
R.H. Mnookin "Why %7 121 ;Conflict Resolution (Cambridge, 2nd ed., 1999)
Negotiations Fail: An Exploration of the Barriers to Resolution of Conflict" 8
«Ohio St. J. on Disp. Resol. (19921 9933 235

M. Deutsch & P. Coleman The Handbook of Conflict Resolution: Theory and 6
Practice (San Francisco, 2000)

RJ. Lewicki, D.M. Sounders & J.W. Minton Essentials of Negotiation (Boston, 7
3th ed. by R. Zwettler, 2001); R.J. Lewicki, D.M. Sounders & J.W. Minton
Negotiation (Boston, 3th ed, by M.W. Tunior, 1999)

I. Winslade & G. Monk Narrative Mediation: A New Approach to Conflict 8
-Resolution (San Francisco, 2000}

R.A.B. Bush & I.P. Folger The Promise of Mediation — Responding to Conflict s
Through Empowerment and Recognition (Sar Francisco, 1994)

M.S. Umbreit "Hamanistic Mediation: A Transformative Journey of 1o
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“Why do negotiations so often fail even where there are possible

resolutions that obviously would serve disputants better then protracted

struggle? And why, when resolutions are achieved, are they so often sub

optimal for the parties, or achieved only after heavy and avoidable costs?

In other words, what barriers stand in the way of successful negotiation

and effective resolution of conflict?"*
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nTa0maw %Wu._uwmuﬂw._ 1R TR K10 1221 s iLT 2XBA °0 1T NYRDDK

1A TRRTT BRNST L0770 QUM 00T QoY DP0BANGT N D RopPnn 0773

M NIRRT ﬂquw T3 DTIRY TRIDIR 227 1°2 PRAR DR 720777 MEKTT M
HoLeyo bRt 7T 17802 51w BT TR 2 9 .0°2710200

"What conditions give rise 10 4 constructive or destructive process of

conflict resolurion?... What circumstances, strategies, and tactics lead one

pariy to do better than another in conflict situation?... What determines

the nature of the agreement between conflicting parties, if they are able to

reach an agreement? How can third parties be used to prevent conflicts

from becoming destructive or to help deadlocked or embittered negotiators

move toward constructive management of their conflicts?... How can

people be educated to manage their conflicts constructively? How and

when to intervene in prolonged, intractable conflicts?... How are we to

understand why ethnic, religious and identity conflicts frequently take an

intractable, destructive course?..."*
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Jbid, atp. 5 22

Deutsch & Coleman, supra note 6, at p. 12 23

ST LDT000 M Bw wE DY AngRwT cavrn awmd upttenp by mwn by 22
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K. Avmuch & P.W. Bleck "Ideas of Human Nature in Contemporary Conflict 16
novan? omehz Avruch Resolution Theory" 6 Neg. J. (1990) 221-228
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D. Kahneman & A. Tversky "Conflict Resolution: A Cognitive Perspective” 25
Barriers to Conflict Resolution (Cambridge, K.J. Arrow, R.H. Mnookin,
L. Ross, A. Tversky & R.B. Wilson eds., 2nd ed., 1999) 45: "...(T)he three
phenomena described above represent departures from rational theory of
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conceptions of rational economic behavior. First, people often question
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demand considerations. Second, fairness considerations can lead
negotiators to opt for joint outcomes that leave both parties worse off
than they could have been had fairness considerations been ignored.
Finally, and perhaps most significantly in terms of the challenge
presented to standard conceptions of economic rationality, fairness
considerations can lead to inconsistencies and intransitivities in expressed

preferences."%
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Neal & Bazerman, supra note 70, at p. 50

Lewicki et al., supra note 7, at p. 118
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R.E. Petty & D.T. Wegener "Attitude Change: Multiple Roles for Persuasion
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"It is not the justifying or giving reasons for your interests ﬂ.rm.: is
harmful but rather the claim of moral superiority, with its explicit or
implicit moral denigration of the other. Whatever justifying takes place,
it should be in the context of full recognition of one another's equal moral
statis w107
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JArrow et al., supra note 5, at p, 13 104

Ipid, at p. 22: "In a sense, the medijator can turn ﬁrw Hum:mmm._ attention mwmw wdﬂw_ 105
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"[S]atisfaction of the partisans’ subjective senses of equity — at ieast as an
explicit negotiation goal — may simply be an unrealistic and undesirable
burden to place on the negotiation process, That is, negotiation may
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dbid, at pp. 164-166 o
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False Dichotomy: Choosing Between Cooperation) N™Pw 00 T°Y S mnnn
s(and Competition
“If you view the world through the lens of a fixed pie vision, the choices
are pretty clear: either hold out 1o protect your own interests, which are
by definition opposed to the other’s, or cooperate with the other party
so that some kind of compromise can be reached. Cooperation and
competition are thought to be the yin and yang of conflict resolution, and
it is true that most conflicts are mixed-motive in the sense that we are
motivated to get as much of the pie as we can for ourselves, but at the
same time motivated to work together with the othexr person to ensure we
reach mutual agreement. We argue, though, that this is a false dichotomy
in most instances, because we need not choose to behave purely
cooperatively or purely competitively. There is third, enlightened
strategy, which we call strategic creativity."?*

mythical fixed pie) “ny1ap 0w by meneET TTITT DROPI TR R mpiyam]
s(beliefs

"Many negotiators assume that all negotiations (not just some) involve a

fixed pie. Negotiators often approach integrative negotiation

Thompson & Nadler, supra note 52, &t p. 218 115
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Arrow et al., supra note 5, at p. 23 110

) Lewicki et al., supra note 7, at p. 123 111

w\FoowE. supra note 35, at p. 245: 103 W7 .Amow et al., supra note 5, at p. 23 112
muﬁo of the most striking features of loss aversion is that whether mo_.:,m%mmq is
viewed as a gain or loss — and what kind of gain or loss it is considered — mm@mw%
upor a reference point, and the choice of a reference point is sometimes
Jmani !

WT9~75 MIYA? DOPL 2787 17T 7 191 Amow et al, _.S.%MWWM 113

Lewicki et al., supra note 7, at p. 118 114
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“Yystice' can be employed as a tactical weapon during negotiations to

claim higher moral ground for oneself. Doing so claims greatex morality

for your position as compared to the other's. This form of justifying

commonly has several effects. Tt hardens your position and makes it

inflexible as you become morally committed 0 it as well as increasingly

self-rightous." 13

AT JRINT NXY 003 0TI20 U_.uw

"Attemnpts to claim value often come disguised as appeals to fairness or
reasonableness. Bargainers make commitments 0 appealing outcomes as
well as to self-serving rationales and principles of 'faimness.™ %

BUAMDon 470 "2XA2 TR L3R 03°I5n2 92178 PaimEaisl NPEEEIRD TTRI o3

Tpan’ Moy K 100 FY 1¥n3 DMTRPNTA A0XN? Yona PYRT B0 11N
ST IRSREYPART WOTPNDING N2 ABEY NN TRTWALT i1K1210

"The main advantage of optimxism may be found in increasing persistence

and commitment during the phase of action toward a chosen goal, and in

improving the ability to tolerate uncontrollable suffering... optimism and

confidence are likely to increase effort, commitment, and persistence in

the conduct of the struggle. This is particularly free in conflicts that involve

severe attrition. When maximal effort is exerted by both contestants, then

it would appear that optimism offers a competitive advantage.”'**

T Doow DR ST TR 1NN IR K17 T A0T (3R RUT OPRP DR
126 yabyg-nOEN MK 93P TR T80 IR YOIT WY KT 13,0 77wI0 A 7o

Korobkin & Gethsie, supra note 14, at pp. 805-808 01 W3 122

.Deutsch & Coleman, supra note 6, at p. 35 123

JLax & Sebenius, supra note 28, at p. 126 124

XKahneman & Tversky, supre note 25, at pp. 49-50 125

Farnsworth, supra note 68, at p. 575: "Self-serving biases also may have more 126
particular benefits. First, they may create befvavior and results closer to what the
actor wants than he would otherwise be able to manage. The soldier charging
aver & hill; the bride or groom stepping toward the altar; the leader of the bomb

681

FOWAADY S5 |

opportunities as zero-some games or win-lose exchanges. Those who

believe in the mythical fixed pie assume that the possibility for |
mtegrative settlements and mutoally beneficial trade-offs doesn’t exist, |
and they suppress efforts to search for some settlements or trade-offs." 116 !
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JLewicki et al., suprg note 7, at

. . . Latp. 118 116

JZ, Rubin & B.R. Brown The Social Psychology of Bargaining and 187 117
. Negotiation (New York., 1975) 19-32

W. m.HmMmH & W. Ury Geiting 1o Yes: Negotiate Agreements without Giving In 118
¥ nN?1 ARWS avh emen e NPR M nTiaye? muanng 17 ;(Boston, 198])
(1983 AN Y292 7D’ Sban ooon

) 0% 00 T s 119
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R. Fisher "Reply to the Pros and Cong of Getting to Yes" 34 :3¢7 110022 o
«J. of Legal Education (1984) 115

G. Wetlaufer "The Limits of Integrative Bargaining" 85 Geo. L. J. (1996) :03 W7 121
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resumption of conflict has become ap unattractive option, the same
dissonance-reduction or rationalization processes will lead all concerned to
find new justifications for and new advantages in the agreed upon terms of

setilement. "
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JArrow et al., supre note 5, at p. 19 130
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J. Montier "Darwin’s Mind: The Evolutionary Foundations of Heuristics and
.Biases" (Working Paper, S3RN)

.Gilovitch et al., supra note 3, at p. 653 132
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In some competitive situations, the advantage of optimism and .
overconfidence may stem not from the deception of the self, but from the
deception of the opponent. This is how intimidation works ~ and
successful intimidation accomplishes all that could be obtained by an
actual victory, usnally at a much lower cost."?
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The theoretical question that remains unanswered, however, is whether
such devaluation alsc occurs in the parties' private evaluations... Ideally,
one would like to answer this question by gaining access to the candid
evaluations, or better still the changes in evaluation, that occur in the
context of a broad sample of face-to-face 'real world' negotiations. As
researchers, however, we rarely enjoy such access.”**
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"The implications of dissonance theory, however, are not entirely bleak
for the process of dispute resolution. The human tendency to avoid and
reduce psychic pain can alsc ease the process of acceptance and
reconciliation. Once the agreement in question is a fait accompli, and

mm_.ma hoping for steady hands as he undertakes to defuse an explosive; the artist
trying to sumsmon the will to finish bis creation: all of them may be helped by
«an exaggerated view of their prospects of success”

Jbid, ibid 127

Kahneman & Tversky, supra note 25, at p. 50 128

Ross & Ward, supra note 53, at p. 52 129
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"To proceed further down this line of analysis, we need to ask precisely

what determines a game's perceived 'configuration.’ One answer seems

simple and compelling, vet it has deep implications for the analysis of

the practice of negotiation. The game is simply that which the parties act

as if it is... The process of choosing, then approaching and persuading,

others to go alomg may be best be studied without the common

assumption that the game is fully specified at the outset of analysis."'*

nTeRan S wntmoNT (1N DR TUATRN JNR1TXTRT MmN 0°2nan R
0377w (Thomas Schelling) 335w OBIN TP K17 “AP211°377°N22" MR
NI DT N0REN DY DY nxRpn Pw 0w mawa my
"Even among the emotionally unbalanced, among the certified 'irrational’,
there is often observed an intuitive appreciation of the principles of
strategy, or at least of particular applications of them. I am told that
inmates of mental hospitals also seem to cultivate, deliberately or
instinctively, value systems that make them less susceptible to
disciplinary threats and more capable of exercising coercion themselves. A
careless or even self-destructive attitude toward injury — T cut a vein in
my arm if you don't let me..." ~ can be a genuine strategic advantage; so
can a cultivated inability to hear or to comprehend, or 2 reputation of
frequent lapses of self contrel that make punitive threats ineffectual as

M. Al in "
berstein Zn.mommn.zm for Justice

TN DR OCIWND ETP L1927) 1RT1 O TR R by wpiaa K (XD wvwn 139

PuTe 2w NIwn SIUDT ‘1 03 W IRIPP DYReT T 230 PTRn j21K2 AXIRID
A1988) TN

7R NIYERRD 0T DIRT 0 =na% 7oaE X1 .Sebenius, supra note 13, at p. 31
MwaR-eAYY RTIT SN 2°EM (super game) "I¥NTPNYR” FIdn KWW Y
"Conceptually, of cosrse, :N°3T12 NI°M2R [NETRERI TP R N3oR oRTH %Y
one could argue that if the ‘supergame’ of all possible issues and parties were
specified at the outset, this phenomenon would not exist; this approach,

however would be to define a very real set of dynamics out of analytic bounds”
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packed with men arguing and fighting for their point of view. Many
people are attracted to this view of negotiation and look forward to
learning #nd sharpening amn array of hard-bargaining skills, many others
are repelled by distributive bargaining and would rather walk away than
negotiate in this manner. They argue that distributive bargaining is old-
fashioned, macho and destructive.”"*”
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Lewicki et al., supra note 7, at p. 55 149

Jbid, ibid 150

23 79T wope Hwh w151

.Rubinstein, suprg note 12 152

L. Fuller "Mediation — Its Forms and Functions" 44 S. Cal. I.. Rev. (1970--1971) 153
328; "central quality of mediation, namely, its capacity to re-orient the parties
toward one another, not by imposing rules on them, but by helping them to
achieve a new and shared perception of their relationship, a perception that will
bayb ,pmwabKR 101 redirect their attitudes and dispositions toward each other"
a3 PIE 2T

e TOmTT APIS0RT WPTIMR QPURIIAT P22 W 7R noEn 7 wEa by 154
M. Alberstein Pragmatism and Law: From Philosophy 1o Dispute resolution 1187
.(Aldershot, 2002}
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deterrents. {Again [ am reminded of my children.) As ¢ matter of fact, one
of the advantages of an explicit theory of 'rational’ strategic decision in
situations of mixed conflict and common interest is that, by showing the
strategic basis of certain paradoxical ractics, it can display how sound
and rational some of the tactics are that are practiced by the untutored
and the infirm. It may not be exaggeration to say that our sophistication
sometimes suppresses sound intuitions, and one of the effects of an
explicit theory may be to restore some intuitive notions that were
superficially ‘irrational " {’® " =~ P mwaimmt
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"For many, the strategies and tactics of distributive bargaining are what
negotiation is all about. Images come to mind of smoke-filled rooms

.T.C. Schelling The Strategy of Conflict (Cambridge, 2rd ed., 1960) 17 141

B. Raven "A 117 ,AMTIY 79w3 N3 SY @ D10 ST M0U01 mARem 142
Power Interaction Model of Interpersoral Influence. French and Raven, Thirty
.Years Later" 7 J. of Soc. Behavoir and Personality (1992) 217-244

Schelling, supra note 141, at p. 89 143
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Schelling, supra note 141, at pp. 104-105 143
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Mediation — A Narrative Perspective” 9 Neg. J. (1983) 245-259
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A. Sarat & . Silbey "Dispute Processing in Law and Legal Scholarship: From 156
Institutional Critique to the Reconstruction of the Juridical Subject” 66 Denver U.
L. Rev. (1989) 437, 444: "In its critigue of adjudication, the contemporary ADR
movement drew upon and incorporated Freudian/psychoanalytic critiques of
rafienalism which have achieved a nearly taken-for granted status in popular and
intellectual discourses. At the most obvious level, the psychoanalytic challenge
to rationalism derived from its claims to unmask and explore the irrational
foundations of human behavior. Beyond this, Freudian perspectives promoted
interpretive and imaginative forms of understanding, rather then objective and
positivistic marshaling of material evidence associated with science and with
Jaw"

Ibid, at p. 444: "Integral to both the new subject of study the irraticnal aspects 157
of human behavior — and the new emphasis on interpretation and imagination,
was a particular process of communication. Although the forms and technigues
of therapy were advanced as both a scientific and professional activity, its
widespread acceptance was founded in shared values associated with personal
«evelation, personality growth and development"
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1. Lacan The Ethics of Psychoanalysis (1959-1960; (New York, D. Porter 1187 184

trans., 1997) 77: “In truth, I believe that the achievement of a form of

subjectivity that deserves the name contemporary, that belongs to a man of our
.time, who is Incky enough to be bom now, cannot ignore this text”
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"Why focus mediation practice solely on the objective or mwmmam_w. and
cheaply reaching a settlement — or reaching as good, creative, mEH or
optimal settlement? If these were the only valued products o.m u.ﬁ&mnoP
it might make sense for mediators to focus on arm twisting, casc
evaluation, deal-making or problem-solving. But the evidence suggests
that there are other products of the process that parties value equally or
even more highly... these questions point to the importance of what my

colleague Joe Folger and I have called 'empowerment and recognition’ in

mediation practice.”"’®
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"A humanistic mediation model is grounded in underlying values and

beliefs about the naturs of human existence, conflict, and the search for

healing, as follows: .

e Belief in the connectedness of all things and our common humanity.

®  Belief in the importance of the mediator's presence and oommmnﬁﬁmunmm
with the involved parties in facilitating effecting conflict resolution.

& Belief in the healing power of mediation through a Ewnomm of m._.o
involved parties helping each other through the sharing of their
feelings (dialogue and mutual aid).

®  Belicf in the desire of most people to live peacefully. .

e  Belief in the desire of most people to grow through life nwﬁmﬂa:.nom.

®  Belief in the capacity of all people to draw upon inner reservolss ﬁ.ﬁ.
strength to overcome adversity, to grow, and to help others in
similar circumstances. .

@ Belief in the inherent dignity and self-determination that arise from

embracing conflict directly.”
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"What most people find hardest about conflict is not that it frustrates their

satisfaction of some right, interest or project, no matter how important,

but that it leads and even forces them to behave toward themselves and

others in ways that they find uncomfortable and even repellent. It alienates

them from their sense of their own strength and their sense of connection

to others, and thus it disrupts and undermines the interaction between

them as human beings."*$!
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"When we talk about an individual having a need, there i
and legitimacy of that need because it

oppoTtunity to examine the nature
is seen as linked with an

is seen as preexisting. Entitlement, conversely,
that has been constructed. The mediation process can

over differing notions of entitlement
nig9e

intention or a desire
be viewed as addressing the contest
rather then a process that sets out to meet people’s needs.
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