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Andrei Shleifer & Robert W. 1x7 fire sales -2 ppIn73 nnpni 23757 Twn by 58
Vishny, Liquidation Values and Debt Capacity: A Market Equilibrium Approach, 47
J. FIN. 1343 (1992); Andrei Shleifer & Robert Vishny, Fire Sales in Finance
and Macroeconomics, 25 J. ECON. PERSP. 29 (2011); Todd C. Pulvino, Do Asset
Fire Sales Exist? An Empirical Investigation of Commercial Aircraft Transactions, 53
J. FIN. 939 (1998); Lynn M. LoPucki & Joseph W. Doherty, Bankruptcy Fire Sales, 106
.MicH. L. Rev. 1 (2007)
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Dale Oesterle, Corporate Directors' Personal Liability for "Insolvent Trading” in 60
Australia, "Reckless Trading" in New Zealand and "Wrongful Trading" in England: A
Recipe for Timid Directors, Hamstrung Controlling Shareholders and Skittish Lenders,
in COMPANY DIRECTORS' LIABILITY FOR INSOLVENT TRADING 19, 39 (lan Ramsay ed.,
2000) ("Consider a company that is soon to fail. Managers secure the proceeds from new
debts and retain them, earning a positive return. Insolvency results nonetheless and the
proceeds of the new debts have made the company and its old creditors better off, to the
detriment of the new creditor!")

James Brotchie & David Morrison, Insolvent Trading and 23 X7 .32 w”n v X1 &
Voluntary Administration in Australia: Economic Winners and Losers? ACCOUNTING
.38-28 '1¥2,60 Wi 2°¥% ,Oesterle 03 IX7 .& FINANCE 25 (2017)
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T DRWA — D137 DAR 7ILn DAY biamh b ,(""stakeholder theory" 7137017
Michael C. Jensen, Value Maximization, Stakeholder X7 ,27°»y IM% — 77ann
.Theory, and the Corporate Objective Function, 22 J. APPLIED CORP. FIN. 32 (2010)
0°72°1 D*NVRPI*TA T2 MIRIT fabichiataly nb:p 19IR 7°1¥2 N2120NM NIADNINT
Re Continental Assurance Co. 2Wn% IX7.71°231X2 LDWMT *NA NIP°0D2 D3 777 1v2
of London plc (in liquidation), [2007] 2 B.C.L.C. 287, at para. [106] ("Typically they
have been cases in which the directors closed their eyes to the reality of the company’s
position and carried on trading long after it should have been obvious to them that the
company was insolvent and that there was no way out for it. In those cases, the directors
had been irresponsible"); Re CU Fittings Ltd. [1989] B.C.L.C. 556, 559 ("Directors
immersed in the day-to-day task of trying to keep their business afloat cannot be
expected to have wholly dispassionate minds. They tend to cling to hope. Obviously,
there comes a point at which an honest businessman recognizes that he is only gambling
at the expense of his creditors on the possibility that something may turn up™); Secretary
of State for Trade and Industry v. Gash [1997] B.C.L.C. 341 ("Directors may properly
take the view that it is in the interests of the company and of its creditors that, although
insolvent, the company should continue to trade out of its difficulties™); Facia Footwear
Ltd. (in administration) v. Hinchliffe [1998] 1 B.C.L.C. 218, 228 (The boundary
between an acceptable risk that an entrepreneur may properly take and an unacceptable
risk the taking of which constitutes misfeasance is not always, perhaps not usually, clear
.cut")
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Credit Lyonnais Bank Nederland, N.V. v. Pathe Communications Corp., 1991 W.L. 7
p°0D 3 (Y10 IpnnY (Credit Lyonnais 11y :727%) 277613 (Del. Ch. 2001)
n1an *9v3 oy 03 Ox 3 ,773an7 "W ay P71 RY 72°0°» Credit Lyonnais 7771v3
Sterling Huang, Jeffrey Ng, Sugata Roychowdhury I83,71IX 1227 MY 12 QY RPwnNi
& Ewa Sletten Increased Creditor Rights, Institutional Investors and Corporate Myopia
(March 2, 2016), available at https:/bit.ly/2VsIAQc; Production Resources Group, LLC
nyTi 2197w nYyoi N3on2,737 oy .v. NCT Group, Inc., 863 A.2d 772 (Del. Ch. 2004)
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In Re Caremark Int’l Inc. Deriv. Litig. 698 A.2d 959, 971 (Del. Ch. 1996) ("Such 1w 173

a test of liability —lack of good faith as evidenced by sustained or systematic failure of a

director to exercise reasonable oversight — is quite high. But, a demanding test of liability

in the oversight context is probably beneficial to corporate shareholders as a class, as it

is in the board decision context, since it makes board service by qualified persons more

likely, while continuing to act as a stimulus to good faith performance of duty by such
.directors")
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