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[Tthe CAT introduced  additional
requirements and overstated the import of
subsequent Commission and CJEU
practice, resulting in the CAT formulating a
methodology that departs from the
established law and which would, if
followed, render the application of Article
102 TFEU to unfair pricing impracticable —
for companies, for courts and for
competition authorities alike.’
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Brief for European Commission as Intervener at para 3, Flynn Pharma Ltd & Anr v.
CMA [2020] EWCA (Civ) 339,
https://ec.europa.eu/competition/court/2019_flynn_pharma_limited_pfizer_amicus_cur
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In criticising the CMA for relying “only on
Alternative 17, the Judgment follows this up
by criticising the CMA for not having
properly assessed “the possible impact of
meaningful comparators (in particular,
phenytoin tablets) for the purpose of
assessing whether the prices charged were
unfair’” (§362), a criticism which paraphrases
Alternative 2 of United Brands (“unfair...
when compared to competing products™)...
per the Tribunal, a competition authority
does not have an unfettered discretion to
select Alternative 1 or 2, such that “a finding
under one Alternative that the pricing is
unfair, when a prima facie argument has
been raised that under the other Alternative,
the pricing is fair”... cannot allow the
competition authority to conclude that the
pricing is unfair... In effect, this amounts to
a requirement to satisfy the unfairness tests
under both Alternatives... [Ijt was open to
the CMA to rely on Alternative 1 in any
event.”
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Case CR/008/Apr20, Competition Commission of South Africa v. Dis-Chem X7 8
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whether a price has been imposed which is
either unfair in itself or when compared to
competing products.s
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Case CA98/2/2001 — Napp Pharm. Holdings Ltd., Decision of the Director General X7 %

of Fair Trading (UK), 207-212 (Mar. 30, 2001), available at
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KONKURRENCERADETS, CD PHARMAS PRISSATNING AF SYNCTOCINON (Jan. 31, X9

2018),
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Bundeskartellamt, Bundeskartellamt Orders Berliner Wasserbetriebe to Cut Drinking 9%
Water Prices by a Total of 254 Million Euros for the Period 2012-2015 (June 5, 2012),
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...either unfair in itself or when compared
to competing products.
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Other ways may be devised —and economic
theorists have not failed to think up several
— of selecting the rules for determining
whether the price of a product is unfair.
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Such a difference is indicative of abuse of a
dominant position and it is for the copyright
management organisation holding a
dominant position to show that its prices
are fair by reference to objective factors
that have an impact on management
expenses or the remuneration of
rightholders.
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This is the explanation given of that
decision in a Commission paper to the
OECD in 2011, which emphasised that a
definition of economic value based on what
customers are willing to pay would thereby
preclude any finding of abuse by excessive
pricing. !5
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In broad terms the economic value of a
good or service is what a consumer is
willing to pay for it. But this cannot serve as
an adequate definition in an abuse case
since otherwise true value would be
defined as anything that an exploitative and
abusive dominant undertaking could get
away with. It would equate proper value
with an unfair price. This is a well-known
conundrum in international competition
law.
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