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,PI732 15 pI07 DR T3 9°K 07733 772 130772 0701 L°9Eni pIn 5 113 MR 1YYn
2011 7272712 ; 1994 NIWA P71 QPINT IDON LAWIT BPRIDPOINIT 00N 2y *2°957 0K
12X 927797 W21 2,079X10P0INIT 20N 0°2°2D11 0PI 17 173W 02 NPT 76 P IV
,(1948) N°2092°1IX7T AT1972 3.01 WY RI7T 7930772 D PRIDPOINIT P 20N> 0P YWA WY
NIIDIRTT NIRTIIT W2 (1950) QIR NIIDTY NDIPRIT MINRII (1966) NIPHIRPIIT TI07 MK "NW2
N*Im1 PR NPPP 7701 °0 YNDN 77 PR 407701 DHYYY 02NN 0RYLIT DR NP P00
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n23pn1nwnnn .Bowersv. Hardwick, 478 U.S. 186, 106 S. Ct. 2841, 92 L. Ed. 2d 140 (1986) 1 1
Lawrencev. Texas, 539 U.S. 558, 123 S. 1°1v2 777 pdD1A 1 79112 11 T09AR .5—4 YW nIyT 2172
.6—3 YW 2172 Papnw ,Ct. 2472, 156 L. Ed. 2d 508 (2003)

LucAsPAOLI ITABORAHY & JINGSHU ZHU, STATE-SPONSORED HOMOPHOBIA —A WORLD SURVEY X 2
OF LAWS: CRIMINALISATION, PROTECTION AND RECOGNITION OF SAME-SEX LoVE (8th ed. 2013),
.availableat http://old.ilga.org/Statehomophobia/ILGA_State_ Sponsored Homophobia 2013.pdf

U.N. High Commissioner for Human Rights, Discriminatory Laws and Practicesand Actsof X7 3
Violence against Individuals based on their Sexual Orientation and Gender Identity, para. 45, U.N.
.(High commissioner for Human Rights : 1271%) Doc. A/HRC/19/41, (Nov. 17, 2011)

7AnDI) 269 ,31 XD ,APITAI DTPATIR NIP13T 1272 NRIRDIAN 7INRY 2671 (X)2 /D YwnY X1 4
205,31 X”2,01°N127901 11PN120 019590 119107 1372 PPIRDPAN AIARY (2)2 70 (19662 nnY
Convention for the Protection of Human Rights and Fundamental ;(1966-2 1»°nn® annoi)
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M3 PY AR W AVDWR .MWIA NINR 101V IRI22 NPT YW NWwa HV1 1°1DR vdWNI
TR T .2000 NIWA PDIPRA VINDIDT PHRW DIVPRIT TMRI W TI0°7 NIMST NP2ana
7.00Pn 71701 YW3a YDA MOPRY NWNDM NOMNT WP AW ANWRIT PRI

027005 MMM MNNITH N99N .2

73D 73 7IVBY NI1D°I YIn RY MINWR NIRRT 2W 0°5°Y02 N°1°n 1701 YW WIIDN MITX 1TV
1177 075701177 ©’DINT .MIIAR TNIRI NIINR IR 12X MR YW 7757 X°7 0227072 YW 01113
’> DIV QWIRY 791N NNY IR 8,nIRT D HY 17NN ANR2 MPINT NTHY YY 1003

American Convention ; (N’DY1RT 7391 : 17777) Freedomsaart. 14, Nov. 4, 1950, 213 U.N.T.S222
:72772) on Human Rights: “Pact of San Jose, CostaRica’” art. 1, Nov. 22, 1969, 1144 U.N.T.S 123
African Charter on Human and Peoples' Rights art. 2, June 27, 1981, 1988 ; (N°1p>R7 TINXT
(MPIp7MBRA 72730 1 17a%) UN.T.S 217

X7 NIOANAN ,NPIPPINRA MINRI 7297 ,4 W73 NN DANRT Y02 ,Jwnna AR DY IR 5
210702 %Y MYDRY PRW DYV 7INR THYR” 03 1371 AR WIIDNA DT QNHYVT 130 DONYDY

High) 2011 nwn 07X NIM1372 ARYING W A0YRRA XI1XN? 10°1 737 7°1v3 3307 1TV n2 (00 6
L,RWII 07IRT YW 13 YW AWK T AN (3 wrn 2yY ,Commissioner for Human Rights
1M WP 21 NP1 ANl YW3 DWIR 731 09IV DONW MINIPRa NIRRT M TART AXVINT AYIan
an»vl Ywa DWwIR 027517 02N YW oPNW 0IR DRI PV MT 17OAY 0IXR NIMSTY 2RI
L(DPRMIRN T29M) [P7IDR NIIPTM 23 .(IWINI NIPPTA 3) 19 731 23 YW 2192 792N AWSRAN rHn
DM MIZIR LIVINI IR TTANT — A%YVIN2 NI ADIPR A NPT nrnhoma mrann
Ny o3 PURY WY LAY PO LAMN 1910 NPPuYR AR IR POR LADITR NPT DPRIIIRD
TUYAN XYINT 792°P 2014 NIWA .ARYINA 3720 30 XPW ,ARIDR 0177 T DY wIn nunamn
0°270A% T3 YDA PV PONW MIA DR (97D 0IR NINTY 20XIT n Awpha maw ,anid
G.A. Res. Human Rights 187 .99131 M7 771 14 731 25 YW 2173 793pn1 nwusnnm .ovva
council, twenty seven session, U.N. Doc. A/HRC/27/L.27/Rev.1 (Sept. 24, 2014) available at
NV W3 Yy MY hitp://www.un.org/galsearch/view._doc.asp?symbol=A/HRC/27/L.27/Rev.1
J. Lester Feder, LGBT Rights Resolution X171 73107 709139 8YI3 NM2nT MrIna 1 pon bw
Passes United Nations Human Rights Council In Lopsided Vote, BuzzreeDNEWS (Sept. 26, 2014)
http://www.buzzf eed.com/l esterfeder/Igbt-rights-resol ution-passes-united-nations-human-rights-
.co?utm_term=1adwxgl#3swjg34

.Charter of Fundamenta Rights of the European Union, art. 21, Dec. 14, 2007 O.J. (C 303/1) 7
.2009 ,7120°% NINR 1137 201 TAYH 120 79N

SW TNTIAANT YR DX 012 [TRENW 0NN NIV 1PIN 0IR NI MINWI NIRRT PN 8
nPI5T 1272 PPIRD1AT TIART YIXA DR NI IV ,NIYY N1AKRY 1IDWITW TN
771727, NINRT NIART VIR DR NTI0IR N1273pH NIYI QTR D1IDTY 779137 RO NPT NPIIR
0°W1 331 9577 21022 9272 MINRA,NIPNIAINI NPATAN NP0 NIST 1372 NPIRDPAN TINRT
annB3) 221,31 73,727 NPT 1372 MIARTI (197972 DAY Annsl) 179,31 X732,
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NIRRT 07w 30

YW iPnI7I51a 7Y°AD YY NINYNA 19D W 2 W 0D W 0 NI DiPNITNY N°poa
N930m2 ©°%¥I577 07513 1A% NIPNYIY-2Y NINR Y 021N 07513 P2 PRan? v arvab
1°3% 0IX NIMITY PDIVRTI PN NP2 P2 03 PRAAY WP L,07IIRT O°D1AY DM LNMIMIR TN
NPITR IPR PR POXI) NPIPPIDRT TIDRM NI IRRYYI7 MINRT D YY °9¥IDN NITOMN
NIM3T? NPDYPPRT MINRY NIWIDAW 93 1731 DIR NIPIDTY *DIPR 1777 172 1OW (3R NPIOT?
YW 0INN3 .AINRY TX (AW NPT DPINNDNAY ARXY DR 0RO NPT NPAR N0 0IR
M2 NPH MM YW 17PN DIPWY 73HKRT NIWID DX O°RNAY 37 NIND1,0°270AY% NN
YW DIMN2 NP2 NANIBNT X7 OTXR NIPI9TY PDIPRTT P17 N2 YW 1p°0D1 79, RIDR R %.pam
.0°2707% NPT

nWAD1.0°27vAY YW 0PNIMIST2 1O QMWK 1P NPDIPRI TINKRT D YY 0°9VIDI 0D
172 70°1n M2°YD” 295w T177°R 119X PN 731 YRIDPOINII YW 111202 1777 102 77 1%Dudgeon
IR PINT D YR I N2 .77 3301 DRI 12012 125 10122 OINR 2PITRAW YW 07123
*3 NIVLT DR 77T RIT.APDIPRT 7I9K? § 7°Y02 NIAINT,0*VID 019 NI YW INIST2 YD
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On the issue of proportionality, the Court considers that such justifications as here
are for retaining the law in force unamended are outweighed by the detrimental
effectswhich the very existence of thelegidative provisionsin question can have on
thelife of aperson of homosexual orientation like the applicant. Although members
of the public who regard homosexuality asimmoral may be shocked, offended or
disturbed by the commission by others of private homosexual acts, thiscannot onits
own warrant the application of penal sanctions when it is consenting adults alone
who are involved.11

(1CJ) *mIX1373 1777 N°2 X, 271 *UDWM HPIN PR 12X NIV YW Ny NN (198972 1NN
Ahmadou Sadio Diallo (Guinea : 27 %pwn 19°5X7,71X1 2pwn NIV Yw NWID? NnY w2 3 pob
.(Diallo 11y :1971%) v. Dem. Rep. Congo), Merits, 2010 |.C.J Rep. 639, 664, 666-667 (Nov. 30)

European Court of Human Rights, 187 n>1m i1°01% 0°11Wpn @°RWIIA I 072 2w AP0 nPpo? - 9
Sexual orientation issues (July 2015), available at http://echr.coe.int/Documents/FS_Sexual
._orientation_ENG.pdf

.Dudgeon v. UK, App. No. 7525/76, 4 Eur. Ct. H.R. 149 (1981) 10

.60 0,00 11
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N2 ¥11,0%°YI5 017 NISTA PV 1an7 NDITRT TINRY 8 7PY0 YW 79571 AN VYT MR
Dudgeon nw152 *DYTR 1777 N°2 YW 11°7-poD 12.111wY NIST 03 79937 OR PRWA 11790 10
JWNA JPMWY ONIST JWRI,0°270A? YW O3PNIPISTA NI NIDDI NIPNY? TITT DR PID
777192 222917 HI37 Q1 IV IRWIW 717 I N2 YW ADIVA AP oD YY Tnyl pIon

595 NINR NIDAA D177 OPMPIRDI 02D WY D°27vA? YW nINvn 7770 NP N3
TIWS .0TR NIMTY PDIVRA I N33 197 AYW NAwpn 1KY 19T XY OIX N1IST 9272 naty
nPMIRDAT 7IART DR NIVIAT QTR NII9T2 77YNA 717 Dudgeon 7°°1¥2 177 pOD INM INRY
5y 71902 1YL 1772 7RVINY 3ITIXY 3ORTNRY 711902 ,01°17 7191 DPAIIR D117 1273
TY°3D ORW PN 77 3T AMIRY CuDWHT 07027 .07 P2DAN W 0YRIDPOINIT YW IR
TNIYY DR 792°P X,V WHIN NR 797237 7ITIRT NYVAW 792 771757 7IVNT . N8 10193
%237 7P NH7 ,7IRKRY (3)19 7P¥02A 792377 NPOD MI9M NINIM AN T 72237 719D YW
STV YW 927 79K 20X 7090 DY 13 nIRINT Mwan weIn by pina

10.3[...] It has to be noted, first, that public morals differ widely. There is no
universally applicable common standard. Consequently, in this respect, a certain
margin of discretion must be accorded to the responsible national authorities.

10.4 The Committee finds that it cannot question the decision of the responsible
organs of the Finnish Broadcasting Corporation that radio and TV are not the
appropriateforumsto discussissuesrelated to homosexuality, asfar asaprogramme
could be judged as encouraging homosexual behaviour. [...] Asfar asradioand TV
programmes are concerned, the audience cannot be controlled. In particul ar, harmful
effects on minors cannot be excluded. 13

o177 Y0 PRI IHRI NI NIIDT P71 779577 T0IR NPDIVRIT IPRY 14703 RO W AT WA 12
Protocol No. 12 to the Convention for the ) 7IARY 12 'On 21PI0TID JPIWY MRAYY NIOTA
909X (Protection of Human Rights and Fundamental Freedoms, Nov. 4, 2000, 2465 U.N.T.S 207
LT 2IPI07957 19902 XD NP2V IDITR NN YW 1217 237 IR ,PINA NINNT 0137 923 7hon
TINRY 26 /0 NR WD QTR NIPIDTY FIYNA ,DITRA MIAKRT NP2 .12y 100 XD 199X 1p2m
Fabryova 13172 1%7) 191w nv%95 N1512 17317 7°Y03 NPIIHI NPAIIR NS 1272 IR
57273 .(v. Czech, Comm. No. 765/1997, para. 9.1-9.4, U.N. Doc. CCPR/C/73/D/765/1997 (2001)
n1°15712 YDA NYAIT ANYNA PITN DIR NIPIDTY TIYNT ANV TNIYAWN RIT NIOENT DY P2
NR TN TP *DIPRA PIA N2 T3 L,(N172595 IR NIPNI2N NI7IST [130) TINRI NIV JPRY
NI3IMT,ANDWN Y1 01D 019 NIITT T133) TINRI NINVHT NHNI0M NIDTY 14 PPY0 YW 77DAR
.(8 PyD2

n1na°3 77¥% v Hertzberg v. Fin,, Comm. No. 61/1979, U.N. Doc. CCPR/C/15/D/61/1979 (1985) 13
0°°n ATIR7Y DWIR YW DN19TA NYAID MIPR F0PRRN 0 3IYNN C1ann awihw 108 NTI01 Ny
NPYRIDPOINIT IV — NIPYHW IR NIPAPA — NIVT Y2277 NIDTA IR 7AW
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03 72372 Y915 0°210577 P95 MMYY NR VIDHT YO 7PN YW aYLY MONTNAN ANYTY
22 porn Ao
77V SWw Jomea o°» NwID 1P NIPRA3 AN Toonen NWID BIR NIMITY 37IYNN NLohn
5w 2PNIoT? OIR NI1M13TY NPHYIY-HYS NINR b Yy MYYIDN NIAR N1TVY YWl 0TX N0t
SWw 07°NI7157 23 DY 71372 NPT 7INY QIR NIMDTY TIYNT NLRI VPN ANIK IRN .02 vAY
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.Toonen v. Austl., Comm. No. 488/1992, U.N. Doc. CCPR/C/50/D/488/1992 (1994) 14

.8.6’0D,0W 15

.8.5'0D,0W 16

.8.2'00,0V 17

.8.5'0D,0W 18

.8.6’0D,0W 19

ov 20

JA1700,00 21

»> 730w ,Bertil Wennergren 77v1373 93 Yw 07991 N¥T N1A 712031 (PNWT 71w .8.7 ‘0D ,0w 22
731 7PRDAW AIAYR DY AN 090 AIVIG 0D 03 ORI MWD YW IPMWY MSTa 03 1van)
LOWNII N2, W32 33710 NIRIY 101 7777 NIYTA,NRT QY .7 ]°n” TI0° NN 02511 2°7R1Dp0INIA
(D*177301707) TYRIDPOINIT T3 DYBAW RIT YIPRIT T ATAY LRI O3 NN AV YW MM
79 5¥1,0°77317 *Tpon W nnMoni Mo’eni oy 0vabnwn orx onw 75 Yy 217% nooann
Naz Foundation v. Government of NCT of Delhi, A.I.R 160 (Del.) I87.03n7 Ny211 073 72070
.277, para. 104, available at http://www.escr-net.org/sites/defaul t/files/Court_decision.pdf

TINXY TX PR DTN 16171 DIPPTHI APATIR DII1DT 9272 FIARY L NN 167 17 2014 W2 23
.N1PNI290Y N1PNIan ,N1PP0%5 N1oT 1272
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QIR NIMTY 23> IMR-YY57 P N2 IR (Inter-American Commission on Human Rights) 07X
LR ARPINR NN Pw n°Y937 NIRYI 792°p 2008 NIW3A ,02IXY .0°27vAY YW o nMoTa
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*D DY 1PMWY AWK YW INIST DR 797X 7157 793 % ANYT DR MR NIRIT DOPH A0N0)
NI71517 237K "957 1777 N°22 177 7PN DR AR°2T1 270TR N1V N21p7InRT9937 7INRT
NP1 717701 0°02 %Y P95 °3 ¥ap1 NA’RIT YW INTHY DX 1777 1% WK B2TpN T poD .0
28 0IR NIMITY NPIPPINRT MINRI NYAID

PR 29.079R10p0INIT ©°0M° 0°2°9DN1 ©PIN QP PUIY MIPIAN [P DWIPW w3, R DR
RWII2 NPYRWN™IN 7Y 0IPIY DTXR NIMITY 07IP IDRT NITOMAT W NINDIAW XIDX ¥°NDH 71
n11>Im PW NINITA 7377 ,07R NIOT? NPIRYIBRT NIXIT .NPIANIN 17TV 0°270RY YW 0 nIMoT
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NI”151% NIT0IN YW TR 12 WD w2 1Y R HYon 1w na XWIA NIRRT R Py
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.(6)84 '0D ,3 W1 9°¥Y ,High Commissioner for Human Rights 24

Inter-Am. Comm'n H.R. Human Rights, Sexual Orientation, and Gender Identity, AG/RES. 2435 25
(XXXV111-0/08) (June 3, 2008)

Inter-Am. Comm'n H.R. Human Rights, Sexual Orientation, and Gender Identity, AG/RES. 2653 26
.(XLI-O/11), para. 1 (June 7, 2011)

Karen Atala and Daughters, Case 12.502, Inter-Am. Comm'n H.R., Report No. 42/08, 27
.OEA/Ser.L/V/11.130 Doc. 22 (2008)

AtalaRiffo & Daughtersv. Chile, Merits, Reparations and Costs, Inter-Am. Ct. H.R. (ser. C) No. 28
.239 (Feb. 24, 2012)

Q1P 1732 09IV I0RM YAIPI PINA NRT,RWIIA 7PRIN DR ,TTINR,IZR MIPT00 DAR 77007 IR 29
0D YY NTEPI0 PP0m1 7N 0PN AR CAIR? TI0°RT DX 2710 ,079RI0POINIT 00N
.0°2701? YW omnI*IoTa 0YonINa

Sibongile Ndashe, Africa: The Battlefor the Recognition of LGBTI RightsasHuman Rights(2010), 30
.available at http://www.gwi-boell.de/web/Igbt-lgbti-rights-human-rights-africa-2324.html
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7Y°277 72W ,2011 DIWA DIR DIMDTY AXYING DLYAT DX DY 139910 .0 NnPwnnTRY 22113IX
7RI APON AXVIAT NWRAY .0Pni an»ol YA DWIR DY YDA NINYRA N1 IRT

Vallianatosv. Greece, App. No. 29381/09 Eur. Ct. H.R. (2013); Schalk & Kopf v. Austria, App. 187 31
.121% MW ,No. 30141/04 Eur. Ct. H.R. (2010)

.Joslin v. New Zealand, Comm. No. 902/1999, 214, U.N. Doc. A/57/40 (2002) 32

Goodwin v. UK, App. No. 28957/95, 35 Eur. Ct. H.R. 18, para. 100 (2002); L & V v. Ywn% X1 33
Cruz Varasv. Sweden, App. No. 2381.Austria, App. No. 39392/98 Eur. Ct. H.R., para. 49 (2003)
15576/89, 14 Eur. Ct. H.R. 1, para. 100 (1991); Loizidou v. Turkey (Preliminary Objections), App.
No. 15318/89, 20 Eur. Ct. H.R 99, para. 73 (1995); Vienna Convention on the Law of Treaties art.
.31(3)(b), May 23, 1969, 1155 U.N.T.S. 331
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nIEY YW MW Yy nnnn o Ty 34.0%1v3 0°270n% YW 0P niv1ot 28n YY 117 8IR NIt
nDIXY TP T LY wARW ©°270n% YW onvnIvIoT 1PPIva AuLAn NYRR 07IRT W nYYon
NPT IR ,0YAAN NYET YY1 IV 00 NI 94 350D1RA IR T Y 7onnw)
.IVARAY IR KD AUPANT MVET NWH NOR R N3 7000 DY IWIAT NP0

D30DWN YW NPHIRYIAN FIYNI,PP RN PNYWHNTRY [I3IRT — D913 7193 1977 2006 NIV
,70IP’33 W30 — DTX NPIDTY QNI 0D B°113IX 197 (International Commission of Jurists)
NIARA7D AVITR — W AN L0227 YW 0P nIoT? DY MINIpY NARXR AnoN aw
N2°%1115,0DWHT DIV OW Y¥2 DWIX ¥ 7 LY 7NN 36(Y ogyakarta Principles) 7w pRoa
Tpn AWRWH X7 IR L3700 IR 9PTID THYH PR QIR — 10PN M 12YW? 0IRT 1IN
3779031 1AW NIIART DR WIBY X122 IR NIMTY NITYNYD AR

QIR NIIOT 1272 NPHDININRT ATIOA? 1 JPYDA AN DTN TIPRIY MINPY TI0°3
NI2IM NRIIT,7IPOMNT NI IROM 38,707 0115121 03V DPIW 1790 °12 37991 0TIX 01 o7 w
NI*151 931 XYM AXINY D7 03 DXRIT NINW NPITI NINIATI NPIH NPV PHYI 0IR 1AW ,PIRN
39: AUIpR31 NIRRT WL, 0TIR7

Human beings of all sexual orientations and gender identities are entitled to the full
enjoyment of all human rights.

NITMIY 1191791 417337 vEWNY 40,0717 1IN P RYW 73,0771 IR PW IO XM 1172
Y 73 IR IR, 0°IWN DPWITN M0 DINR W TUIPRAT NITRA .PHT INC0IY Wwp K99 10
NIMIPA NI0MII 027V NIIDT HYIDIW 11737 RYXR ,PVDWNTT 28N PO WA RY X7 MR
XX ,0292 N MMIpna 0°270n% YW 0axPI 7177 MIPKR 7T PIDI NNILA .02W3A 0020
,0°2707% 2w 7MY°3777 NIPIST IR 735 72112 RIDR 1171 XY OPIRYIIT vbWH2 0P NIMoTa

.3 w7 9°»% High Commissioner for Human Rights 34

L etter dated 18 December 2008 from the Permanent Representatives of Argentina, Brazil, Croatia, 35
France, Gabon, Japan, the Netherlands and Norway to the United Nations addressed to the President
.of the General Assembly, U.N. Doc. A/63/635 (Dec. 22, 2008)

THEY OGYAKARTA PRINCIPLES: PRINCIPLESON THE APPLICATION OF INTERNATIONAL HUMAN RIGHTS 36
LAW IN RELATION TO SEXUAL ORIENTATION AND GENDER IDENTITY (2007), available at
.(YOGYAKARTA PRINCIPLES : 19777) http://www.yogyakartaprinciples.org/principles_en.htm

Committee on Economic, Social and Cultural Rights, Genera Comment No. 20: Non- 3 37
; (General Comment No. 20 : 1971%) discrimination, note 25, U.N. Doc. E/C.12/GC/20 (2 July 2009)
Committee Against Torture, Finland Concluding Observations, para. 24, U.N. Doc.
.CAT/C/FIN/CO/5-6 (June 29, 2011)

Universal Declaration of Human Rights, G.A. Res. 217 (I11) A, art. 1, U.N. Doc. A/IRES/217(111) 38
.(Dec. 10, 1948)

1 71py,36 WA 599% Y OGYAKARTA PRINCIPLES 39

249,31 8”2 ,9°DWNI NPWIIR N9 ,NITOR AWV IR 0N W NIIAR DINRI DY T TIR? 10 40
.10 1MP°Y ,36 W71 2°YY Y OGYAKARTA PRINCIPLES 03 X7 (198472 °nnY annol)

YOGYAKARTA D3 IX7 .4 W71 9% ,NPIIN1 DPATIR N17107 7272 DonIRD1an mnRY 16—14 70 41
.8 T19P°Y ,36 W7 VY PRINCIPLES
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HRIW2 I DR WIDY vDWMT *NA PV 7330, 7 IARNMT NPINY MM ,NRT DY 37307 vDWHT 11
W PRNY 157 NRT 720 42,7277 YW DPmIRDIAT PRI2CRNN OV MWANT YRy 210
"7 PR D72AW 798 IR ,NINW NPRWIDY DIPR TPRWAT T2 IR PRIV PINT 073w 01pna
.UDWNT N2 117 AY AN P07 OAYNNT PHRIW?

T NIIAR NW £ TR NNIR IP2IPW NP YR PR 2IY-2957 NINRY ADI0XR PRIV’ NN
NIIR 43,7997 NIOT 9272 7IARM 44PN w1 31 70957 21072 1272 MR 43,1966 niwn
IR, PRIV VOWMT *NA2 PAWA NIDIRI JIPX TIPNIRIIT 1921 N0ION YW APPpN IXMIR XKD 19X
NIWINT YIRY 273 PN P77 DR WIDY uOWHTI *NA PV Y% 7I5MAW AnRNAT NpIn b By
9375 0TI YRIW 2 vDWMT °N2 ,0IR NIIDT YW D°LITILD ¥I2PY ORIAD TV DRT DX
172 7% MIPR YRIWW ,0IR NIPIDTY NPDIRT TIART 193 19X 03— NPPIRPII NNIPRI TIWIAY
W MWK *3,NRT DY, 71972 w2 46.99R N1InR °wIDn 0°°nIRDI°2 075132 193pNIw NwLnna —
NR N27NH7 NPPIR?12 71K X7 21D Y¥ 37 ARMAY NIDPTY (NP0, 7712 *9RIW? I DRI
SR NN
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HW NPPVBWNT PNII21NNT 1722 177D DY IR IR 007 TIV0T P2 WD IR Y19V IR 0INN3

,1213 0DTID) P2 RXWIT PW 11T pOBY 140D, 770 AN TRD 71071912 2587/04 P32 NIRRT 42
,1212 DOTID) WO AXWIT YW 11°7 poDY 9 ‘DD ,YRIW? NITN 71 *NYD 6659/06 DY ;(23.6.2005
David Kretzmer, Israel, in THE ROLE OF DOMESTIC COURTS IN TREATY 03 X7 .(11.6.2008
.ENFORCEMENT: A COMPARATIVE STuDY 273 (David Sloss ed., 2009)

N7 7272 NPIRDIAN MINRT ;4 W7 YD ,N1PRXTHT DTPAIIR NI 1272 RIRD1AN NIRRT 43
.4 W7R 995 ,nPR1aInT NP nNan ,nrvabo

.8 W7 DY P NIEY 00wl T3 P90 DA JaTa mIaRT 44

8 W VY TN NPT IATA MIRRA 45

PDDY 27 /DD ,349 (2)T1 77D, 1MW A2 Y7 A% NINID PO 11 2¥I1 3239702 7732 NIV IRT - 46
6671 58 '0D ,461 (1)XD 77D ,°RIX7T YN /1 MIDWW? 5121/98 57V 5(2003) P72 X°WIT YW 1177
.68 70D ,8 w71 2>y% ,Diallo 171y 03 IR .(2006) W*3°2 NUDIW YW 1177 PO’

1041



SNIWIA NININ NDNPN NPT YPOPVNT P MNP T

53172 9272 MINXDI NPT DPAIIR DI10T 9272 NRIXDIAN FINRY ADIVET TWRD AP
DRIV PWIR YR 11 PN I PEYW NPIATN0T PRIW? AW, PIINEY 0wl 131 7950
NP 737 777 1727 NIPRT YD DY PNINANT 12 NIWAINT YW 7IpnawI WK NI I XD
77 %3 YA 07 1 013 DX 3 RIDR AR AT 700 Py 2wk nIoT NX AnyY n1Inn
TIRD °5 LY APIHR 9310 ,07PNTIN PRIW PTIAY N20 19X NPRD DARY X 70w

47,7795y 790 1 7230 PR N3N0

PNV .2

725% MIPINT DR N12°7H DIR NIMIST? DPIIRT NUNRT WIZWI 1966 NIWH TI0°7 NINK NW
9577 MYV SW LIPD W2 1997 NIRRT 232 48,090 RYY 172 NIINT NIMSTA DR 1P0AaN
NIMRAN WIYW3A,NRT OV .2R DAY0 DY N°301 AR 7P 7017 ,X1292 1°RIW °bD .0°21057
1135 ,°993 oyvh Mon N W 1215271 ,07107 DHY0T (130 DHYYA 1217 73 WDNA K]
93 %Y Y23pm , 07910077 QMY 12 NN PR NO1N ALY FTIWA AR DY 49 nR Tvn”
NIDIRTT TIART DRI NP9 1O 72701 0202 PV YD %3 19K NIINK D Yy 0°HYIDI DDA
01 NP1 7Pn7 AN 03 NI 097173 ApHI T TIHY .73 NINT DIOTT DI 795N
70112372 515 7R Teyn” 031 3L s 1001 03 91957 wr 1107 aPnn MR 03 30,nn
172 N9901 PR NP1R 770112 00,951 PV I0IRT HPY0 W2 72777 11137 9372 73K 03 32000
nnAn 1957 YY 90X JPYOAW ANYT DX AN 7277 N1IOT? 77NN, NRT OV L0208 0ORYYi
53.7I0R7 WY HY T INTHY DR 002V TN ANRIW 2220, N0 770)
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TINRY (2)2 D ;4 W7 WY NPT DPAUR NPT 272 1oRIRDAT 7IRY (1)2 0 IRT 49
999, ND1PRA MIARY 1470 ;4 WA Y% 01NN NPAIAR NP0 NIST 1272 NMIRDAn
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AAR N9an 237 937 YW oy 9991 TR 711307 390 11X *9an 0°21087 o avei

.14 w771 9°vY ,Toonen 11y ,0IR NPT 799N 50

Engel & Others v. Neth., App. No. 5100/71, 1 Eur. Ct. H.R. 647, para. 72 (1976); Moutav. 51
.Portugal, App. No. 33290/96, 31 Eur. Ct. H.R. 47, para. 28 (1999)

.37 w7 9°v% ,Genera Comment No. 20 52

Committee on the Rights of the Child, Genera Comment No. 4. Adolescent Hedlth and 53
Development in the Context of the Convention on the Rights of the Child, para. 6, U.N. Doc.
Committee on the Rights 03 187 .(General Comment No. 4 : 19712) CRC/GC/2003/4 (July 1, 2003)
of the Child, General Comment No. 13, The Right of the Child to Freedom from all Forms of
.Violence, para. 60, 72(g), U.N. Doc. CRC/C/GC/13 (Apr. 18, 2011)
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Human Rights Committee, United States of America Concluding Observations, para. 723172187 54
287, U.N. Doc. A/50/40 (Oct. 3, 1995); Human Rights Committee, Maawi Concluding
Observations, para. 7, U.N. Doc. CCPR/C/MWI/CO/1 (June 18, 2012); Committee on Economic,
Social and Cultural Rights, Kyrgystan Concluding Observations, para. 17, U.N. Doc.
E/C.12/2/Add.49 (Sept. 1, 2000); Committee on Economic, Social and Cultural Rights, Tanzania
Tanzania :1277%) Concluding Observations, para. 5, U.N. Doc. E/C.12/TZA/CO/1-3 (Dec. 13, 2012)
.(Concluding Observations

Youngv. Austl., Comm. No. 941/2000, para. 10.4, U.N. Doc. CCPR/C/78/D/941/2000 (2003); X v. 55
.Colom., Comm. No. 1361/2005, para. 7.2, U.N. Doc. CCPR/C/89/D/1361/2005 (2007)

Committee on Economic, Socia and ; 11 /09,37 w771 5% ,Genera Comment No. 20 793172 I8 56
.Cultural Rights, Genera Comment No. 15, para. 13, U.N. Doc. E/C.12/2002/11 (Jan. 20, 2003)

.Smith & Grady v. UK, paras 111-112, Eur. Ct. H.R 493 (1999) 57
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.100’00,0w 58

Lustig-Prean & Beckett v. UK, Eur. Ct. H.R 548 (1999); Perkins & R.v. UK, A7Wpri2 X1 7w 59
App. No. 43208/98 Eur. Ct. H.R. (2002); Beck, Copp & Bazeley v. UK, App. No. 48535/99 Eur.
.Ct. H.R. (2002)

.Kozak v. Poland, App. No. 13102/02, para. 92 Eur. Ct. H.R. (2010) 60

110 P2y 1aw  Karner v. Austria, App. No. 40016/98, para. 41 Eur. Ct. H.R. (2003) 031%7.0w 61
M7 1PNy

X v. Turkey, App. No. 24626/09, para. 45 Eur. Ct. H.R. (2013) 62

Committee on Economic, : XIMTIRI 773130 ,°D1NR YW NINITA 1°1V2 N300 Ny Ywn? Ix7 63
Social and Cultura Rights, Ethiopia Concluding Observations, para 8, U.N. Daoc.
Tanzania ;(Ethiopia Concluding Observations :1%7%) E/C.12/ETH/CO/1-3 (May 31, 2012)
Committee on Economic, Social and Cultural ;5 ‘09,56 w”n 2°¥ ,Concluding Observations
.Rights, Uruguay Concluding Observations, para. 7, U.N. Doc. E/C.12/URY/CO/3-4 (Dec. 1, 2010)

$1ARIIVI TV PO ,NPRIITA ARTIP ,1ID 73172 YW NINITT IV NINO0N NIV Pwn IR 64
Committee on Economic, Socia and Cultural Rights, Moldova Concluding Observations, para. 7,
U.N. Doc. E/C.12/MDA/COJ/2 (July 12, 2012); Committee on Economic, Social and Cultura
Rights, Peru Concluding Ohservations, para. 5, U.N. Doc. E/C.12/PER/CO/2-4 (May 30, 2012);
Committee on Economic, Social and Cultural Rights, Republic of Korea Concluding Observations,
para. 9, U.N. Doc. E/C.12/KOR/CO/3 (Dec. 17, 2009); Committee on Economic, Social and
Cultural Rights, China Concluding Observations, para. 78(a), U.N. Doc. E/C.12/1/Add.107 (May
Committee on Economic, Socia and Cultural ; (China Concluding Observations: ]5.‘(‘7) 13, 2005)
Rights, Trinidad and Tobago Concluding Observations, para. 14, U.N. Doc. E/C.12/1/Add.80 (June
.11 09,37 w771 »°¥% ,General Comment No. 20 03 1X1 .5, 2002)

1044



YIINDIAN VIYNIA DIA’VNY HY DIPIIMDT SNV NN NDNPN NMODY

75 DYINAR LIPI? NPT DY 23 95 LY NI FTYNA 63.wBWnT *NAY AWM 7707 ,NIRMA
T2 DD RWIA 7I0WA PWIR TAPPHII X PTRD JIN? 072707 T3 NI NI parn?
YN 3IYNA NIWNA L50nY 70 PRt anvul YW WIR TA10 MR M3 T3 AD%pn
TIYNA 720,377 DMK DRI 0°HYDYI ONIK 0K 13,0727 0T 7AW AP, JRIRY

:0°X27 0771277 DR

The State party should repeal or amend all legislation which provides for or could
result in discrimination against, and prosecution and punishment of, people because
of their sexual orientation or gender identity. It should ensurethat anyone held solely
on account of freely and mutually agreed sexual activities or sexual orientation
should be released immediately and unconditionally. The State party should also
take al necessary legislative, administrative and other measures to eliminate and
prohibit discrimination on the basis of sexual orientation, including with respect to
access to employment, housing, education and health care, and to ensure that
individuals of different sexual orientation or gender identity are protected from
violence and social exclusion within the community. The Committee reaffirmsthat
al of these matters fall entirely within the purview of the rights contained in the
Covenant, and therefore within the Committee’ smandate. It urgesthe State party to
include detailed information on the enjoyment of Covenant rightsby membersof the
lesbian, gay, bisexual and transgender community in its next periodic report.6¢

n°2 Y TNY? TWRaw N°0% NINW T DY AWAINY 77077 TA NPWOR A1PN 03 AT 77vna
/90 NPYRIOPDINIIA ARA IR 7029711 K277 NPYRIOPDINIT” A1 DAV 202w OV D0
MR WY~ HY 79237 YUAW MY PIN DY 0IP 7YY YV, DIPRI TNV 7391 1IN D0
TIVIT.7(N1P20Y IR 0723 1°2 1) AWYN) NPYRIOPOINIT 1272 DL 12 72IMYNY DINONN
9272 A%mYn Py P abvin APaaan .NImvn YW I°an wona aviad anva vd avap
HY NIVWI NRT 79DM MINANW AP KY AT ,°995 1DIRA NIPPRY 7112 ,N1HRIDPOINIT

67.0>1°201 ©22°VP IR DIV MP

Human Rights :711227°11 7978 191D ,7200KR13 ,JRIPR 20 MINIIR 177192 N1930A NIRRT 65
Committee, Iran Concluding Observations, para. 10, U.N. Doc. CCPR/C/IRN/CO/3 (Nov. 29, 2011)
Human Rights Committee, Guatemala Concluding ;(Iran Concluding Observations :1271%)
Observations, para. 11, U.N. Doc. CCPR/C/GTM/CO/3 (Apr. 19, 2012); Human Rights Committee,
Poland Concluding Observations, paras 5, 8, U.N. Doc. CCPR/C/POL/CO/6 (Nov. 15, 2010);
Human Rights Committee, Chile Concluding Observations, para. 16, U.N. Doc.
CCPR/C/CHL/CO/5 (May 18, 2007); Human Rights Committee, Zimbabwe Concluding
.Observations, para. 24, U.N. Doc. CCPR/C/79/Add.89 (June 4, 1998)

.10 /092,65 W11 ¥ ,Iran Concluding Observations 66

.Fedotovav. Russ., Comm. No. 1932/2010, U.N. Doc. CCPR/C/106/D/1932/2010 (2012) 67
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Committee on the Elimination of Discrimination against Women, General RecommendationNo0.28 69
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“Inthis context, it notes that the policy of the Department of Public Prosecutionsnot :8.2 00 ,aw 73
to initiate criminal proceedings in respect of private homosexua conduct does not amount to a
guaranteethat no actionswill be brought against homosexualsinthefuture, particularly inthelight
of undisputed statements of the Director of Public Prosecutions of Tasmaniain 1988 and those of
members of the Tasmanian Parliament. The continued existence of the challenged provisions
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Human Rights Committee, Sudan Concluding Observations, para. 19, U.N. Doc. CCPR/C/ 77
Human Rights Committee, Y emen Concluding 23 X7 71217 19982 .SDN/CO/3 (Aug. 29, 2007)
.Observations, para. 13, U.N. Doc. CCPR/C/YEM/CO/5 (Apr. 23, 2013)

.Malawi Concluding Observations, para. 7, U.N. Doc. CCPR/C/MWI/CO/1 (June 18, 2012) 78
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Committee on the Elimination of Discrimination against Women, Guyana Concluding 80
.Observations, para. 27, U.N. Doc. CEDAW/C/GUY/CO/7-8 (July 27, 2012)

Committee on the Elimination of Discrimination against Women, Sri Lanka Concluding 81
Committeeon 03 IX7.Observations, paras 24-25, U.N. Doc. CEDAW/C/LKA/CO/7 (Apr. 5, 2011)
the Elimination of Discrimination against Women, Uganda Concluding Observations, paras43-44,
.U.N. Doc. CEDAW/C/LKA/COI7 (Nov. 5, 2010)
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not defined by statute. It appears, however, to cover any act involving sexual indecency between
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.committed even though there has been no actual physical contact (R. v. Hunt 34 Cr App R 135)”
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The Court hasalready acknowledged the | egitimate necessity in ademocratic society
for some degree of control over homosexual conduct notably in order to provide
safeguards against the exploitation and corruption of those who are specially
vulnerable by reason, for example, of their youth (see paragraph 49 above).
However, it falls in the first instance to the national authorities to decide on the
appropriate safeguards of thiskind required for the defence of moralsin their society
and, in particular, to fix the age under which young people should have the
protection of the criminal law (see paragraph 52 above).?!
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and women of marriageable age have the right to marry and to found a family, according to the
.national laws governing the exercise of thisright”
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Itistruethat thefirst sentence (of article 12 DK) refersin expresstermsto theright
of aman and woman to marry. The Court is not persuaded that at the date of this
caseit can still be assumed that these terms must refer to adetermination of gender
by purely biological criteria [...] There have been major social changes in the
ingtitution of marriage since the adoption of the Convention as well as dramatic
changes brought about by developments in medicine and science in the field of
transsexuality.103
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1 mpna 104.Schalk and Kopf nwApa 12771 1% YW 1177 15913 710y 1997 010w 77377
TI7On PMWVOIRA NI YT DY ANMATI RWPAY DNWRAW 0°PRIDPOIMIT A YW 77PNy AT
TMVOIRW MYV QDAY IR N2V 1INV O LAWIRY 123 1A PRIV 792337 RWPR? MW

mInxY (2)23 /0 ;Joslin v. New Zealand, Comm. No. 902/1999, 214, U.N. Doc. A/57/40 (2002) 101
“The right of men and women of marriageable : ¥a1p ,4 w71 2’9 ,nP3m1 DPAIIR 07157 9272
.age to marry and to found a family shall be recognized”

Emmanuelle Bribosiaet al., Same-Sex Marriage—Building an Argument before the European 187 102
.Court of Human Rightsin Light of the U.S. Experience, 32 BERKELEY J. INT'L L. (2013)

.100 05,33 "1 2°vY ,Goodwin 1Y 103

.31 w7 Y ,Schalk & Kopf 171y 104
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Regard being had to Article 9 of the Charter, therefore, the Court would no longer
consider that theright to marry enshrined in Article 12 must in all circumstances be
limited to marriage between two persons of the opposite sex. Consequently, it cannot
be said that Article 12 is inapplicable to the applicants complaint. However, as
matters stand, the question whether or not to alow same-sex marriage is left to
regulation by the national law of the Contracting State.106

NR 712Y° 0»PHTIN PRIWIA 7157 WY [7AW ADIRI NIPINT IDOAW YA 173 IR 1977
2> My 107,12 92y0 NIWADY WA NR NIWY 1931 7 1277 192 00 MIRR W, NP0 IR ORDT
QWY 72°0IVIR 07 NI XY MIVDIRT PINTW 111791 * 1YY 03 Schalk and Kopf Yw 79pn2
72 PRY AY*2pa XY 73 YT 77 P77 102 .ANDWN »nY on1a1a 19517 0 N1 N33
:TIVI NRT 73K QIR 0°D°Y0 NII0NA ARXIN ANIRY Y2372 PR XWPR? 210710 A% TWDRY
P77 072 AR XD, NPAT 0092 YW DI IWDRHT PN §RIN3 177 123 1277 POD 1M (P1aW N
NR P17 RIT .APINY DI AT PINW 1DV DMINIWA YW DnMIST 79917 OX APRwa 11T 11010
277 MWOHRY TR NRI DPIHIN NI 229710 SWBWH TAYA (N1 171¥A NPT NIMINNDNT
IV AROPR MPWY MNPV DY apa TN’ 1m0
03 17Y 0727072 172 NI N732 1O AN2IN A% 717712 171D *VDWHT AXNT P2 WpT
NINT YW NPT N33 77751 7°T00 OX D LDWNT N2 1IN T TIpn3 .Vallianatos nwAn3
“IM MIA YW 03 NPAT 11229750 X2 OX 0°°VID7 0PN 717257 WM 792 RN, 07 PRI0POIILN
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“Theright to :¥21p 9 ‘02,7 W”71 Y°¥Y ,Charter of Fundamental Rights of the European Union 105
marry and the right to found a family shall be guaranteed in accordance with the national laws
.governing the exercise of these rights’

.61709,31 w71 »yY ,Schalk & Kopf 171y 106

.102 w771 2>y ,Bribosia et a. 187 WY 935 INTNY DR NNWY 177 1°2 Yyw wu® 110%1% 107
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Certain forms of relationships (i.e. same sex relationships) are not legally, socialy or
culturally accepted in aconsiderable number of States parties. However, wherethey
arerecognized, whether as a de facto union, registered partnership or marriage, the
State party should ensure protection of economic rights of the women in these
relationships.

727 772 77120 OPni ol YA 0'wIR YW NII9T NIYAD] OX YRWT BYW ,NXT 075N
PDIPRA 1IN M2 073 ,0°1W 07513 YW NIVYANA M2 YPY X ,71IN NPUDWNIT NINENI
NI7191 572a7% 73770 YW AN1912 02791 1995 07D, IAR X1 .0TR NIMOTY 7TV IR D101
OPR XWPT? 222197 OPRW 01H7I0 MY 792 P95 0°KI1 OPRI 7292 DRIV NINTY NInmon
D3 NPIDT AR VA APIAT OX 3 ¥I2pY 192131 NOYIT 701 WO, INR TR IPR NI 03
,72.27°P17I1 NIAIT °2Y 07HRIDPOIIVTI NINT 12 MPDAY RWI X7 PR, DPRIWI DPRWY NTY
172702, 7PIDIX 73 P77 N°2 ¥AP OTXR NPIDT? PDIPRTI P77 1720 AINRY AYAnw nwana,YwnY
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Committee on the Elimination of Discrimination against Women, General RecommendationNo.29 108
on Article 16: Economic Consequence of Marriage, Family Relations and their Dissolution, U.N.
.Doc. CEDAWI/C/GC/29 (Feb. 26, 2013)
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[T]he respondent Government can no longer claim that the matter falls within their
margin of appreciation, save as regards the appropriate means of achieving
recognition of the right protected under the Convention. Since there are no
significant factors of public interest to weigh against the interest of this individual
applicant in obtaining legal recognition of her gender re-assignment, it reaches the
conclusion that the fair balance that is inherent in the Convention now tilts
decisively in favour of the applicant.149
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State obligation to realizetheright to survival, life and devel opment also highlights
the need to give careful attention to sexuality as well as to the behaviors and life
style of children, evenif they do not conform to the society's determination of what
is acceptable under prevailing cultural norms for a particular age group.54
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Committee on the Rights of the Child, General Comment No. 3 (2003): HIV/AIDSand theRights 154
,General Comment No. 4 03 1x7.0f the Child, para. 9, U.N. Doc. CRC/GC/2003/1 (Mar. 17, 2003)
Committee on the Rights of the Child, UK Concluding Observations, paras ; 16,2 /09,55 w1 97y
.43-44, U.N. Doc. CRC/C/15/Add.188 (Oct. 9, 2002)
Mindy Jane Roseman & Alice M. Miller, Normalizing Sex and its 03 X1 771 Rw112 %993 17712 155
.Discontents: Establishing Sexual Rightsin International Law, 34 HARv. J.L. & GENDER 313 (2011)
$NPPR 2239 VLR YT PDOYM VIR NIIPTA DY 73 R 03 7YAP NIPNIAM N353 N1 71ynn
Committee on Economic, Social and Cultural Rights, Benin Concluding observations, para. 42,
U.N. Doc. E/C.12/2/Add.78 (June 5, 2002); Committee on Economic, Social and Cultural Rights,
Bolivia Concluding Observations, para. 43, U.N. Doc. E/C.12/1/Add.60 (May 21, 2001);
Committee on Economic, Socia and Cultural Rights, Ukraine Concluding Observations, para. 31,
U.N. Doc. E/C.12/1/Add.65 (Sept. 24, 2001); Committee on Economic, Social and Cultural Rights,
China ; Jamaica Concluding Observations, para. 30, U.N. Doc. E/C.12/1/Add.75 (Dec. 6, 2001)
.100,88 09,64 W11 2°¥% ,Concluding Observations
$PINTN? TWPA NTIYAR DPMAIN NNNan ,N1a%a NIt 3TYMn YW anyap bwnb IRY 156
Committee on Economic, Social and Cultural Rights, Germany Concluding Observations, para. 26,
U.N. Doc. E/C.12/DEU/CO/5 (May 20, 2011): “ The Committee noteswith concern that transsexual
and inter-sexed persons are often considered to be persons with mental illness and that the State
party’ spolicies, legislative or otherwise, haveled to discrimination against these personsaswell as
to violations of their sexual and reproductive health rights. (art. 12, 2.2) The Committee urgesthe
State party to step up measures, legislative or otherwise, on the identity and the health of
transsexual and inter-sex persons with a view to ensuring that they are no longer discriminated
against and that their personal integrity and sexual and reproductive health rights are respected. The
Committee calls on the State party to fully consult transsexual and inter-sexed persons for this
.purpose”’
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The Committee strongly supports the intention of the Netherlands to conduct in-
depth research on the health situation of transgender women and to revise the law
making sterilization compul sory for transgender women. The Committee also invites

Human Rights Committee, Ireland Concluding Observations, para. 8, U.N. Doc. CCPR/C/IRL/ 157
Rashida Manjoo, Mission to Kyrgyzstan, para. 92, U.N. Doc. 23 X1 .CO/3 (Jul. 30, 2008)
A/HRC/14/22/Add.2 (May 28, 2010): “Take measuresto [ ...] simplify proceduresfor changing the
NI787a 03 "2 * 777 IR2 7 WA .sexud identity of transgender personsin their identity cards’
(3 TPV ,36 W1 2792 Y OGYAKARTA PRINCIPLES) 2°¥% 117 72w f0IpRoaY

Committee on the Elimination of Discrimination Against Women, Netherlands Concluding 158
Netherlands :7271%) Observations, paras 46-47, U.N. Doc. CEDAW/C/NLD/COJ5 (Feb. 5, 2010)
QIR NPIDT? 7Y PW ANW32 03 7OMN 0°W 1A P95 nyran® 71ynn .(Concluding Observations
Committee on the Elimination of Discrimination 181 .7» "wY 0237973 Yy Ypi? 71182 onra
Against Women, Costa Rica Concluding Observations, para. 40, U.N. Doc. CEDAW/C/CRI/CO/5-
Juan E. Méndez, Report of : 37 73109 012 010 731 3791173 YW nnyT 03 18756 (July 29, 2011)
the Special Rapporteur on Torture and other Cruel, Inhuman or Degrading Treatment or
.Punishment, para. 78, U.N. Doc. A/HRC/22/53 (Feb. 1, 2013)

.(h)84 01,3 w7 »¥% ,High Commissioner for Human Rights 159

Aaron Xavier Fellmeth, Choice of 1%1.2°11W 071 Qw MW 023727 10 1w 0°3°9771 75 9731 160
Gender Identity in International Human Rights Law, in LOOKING TO THE FUTURE: ESSAYS ON
INTERNATIONAL LAW IN HONOR OF W. MICHAEL REISMAN 499, 508 (Mahnoush Arsanjani et al. eds.,
.2011)
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the Netherlands to reconsider its position to not reimburse transgender women for
breast implants.16!
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There is no doubt that gay men and women may be considered to be a particular
social group.163
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Claims relating to sexual orientation have most often been considered within the
‘membership of a particular social group’ ground. Many jurisdictions have
recognized that homosexuals (gays and lesbians) may constitute a particular social
group. While claims relating to bisexuals and transgender people have been less
common, such groups may also constitute a particular social group.167
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HJand HT v. Secretary of State for the Home Department, [2010] UKSC 31, para. 10 of Judgment 163
.of Lord Hope

Judgment of the Court (Fourth Chamber) of 7 November 2013 (request for apreliminary ruling 187 164
from the Raad van State — Netherlands) — Minister voor Immigratie, Integratie en Asiel v X (C-
199/12), Y (C-200/12), Z v Minister voor Immigratie, Integratie en Asiel (C-201/12), Infocuria,
available at http://curia.europa.eu/juris/document/document.jsf;j sessionid=9ea7d2dc30d54474
eec32fff49c2bc69cf 16bff0162e.e34K axiL c3gM b40Rch0SaxuNc3v0text=& doci d=145582& page
.Index=0& doclang=en& mode=req& dir=& occ=first& part=1& cid=243149

Recast Qualification Directive, Directive 2011/95/EU, of 13 December 2011, Article 10, available 165
at http://www.asylumlawdatabase.eu/en/content/en-recast-qualification-directive-directive-201195
.eu-13-december-2011

James C. Hathaway & Jason Pobjoy, Queer CasesMakeBad Law, 44 N.Y.U. J.OFINT'LL.& PoL. 166
.315 (2011-2012)

UN High Commissioner for Refugees (UNHCR), UNHCR Guidance Note on Refugee Claims 167
Relating to Sexual Orientation and Gender Identity, 21 Nov. 2008, available at
Guidelineson =2 717 710173 5277 2012 N3 http://www.refworld.org/doci d/48abd5660.html
International Protection No. 9: Claimsto Refugee Status based on Sexual Orientation and/or Gender
Identity within the context of Article 1A(2) of the 1951 Convention and/or its 1967 Protocol
relating to the Status of Refugees, HCR/GIP/12/09 (Oct. 23, 2012) available at
.(Guidelines on International Protection :1973%) http://www.unhcr.org/509136c¢a9.pdf
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(a) be sufficiently serious by their nature or repetition as to constitute a severe
violation of basic humanrights|...] or (b) be an accumulation of various measures,
including violations of human rights which is sufficiently severe as to affect an
individual in a similar manner as mentioned in (a).170
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Council Directive 2011/95/EU, art. 10, 2011 O.J. (L 337) 9 (EC), availableat http://www.refworld. 169
org/pdfid/4f197df02.pdf: “Depending on the circumstances in the country of origin, a particular
.social group might include a group based on a common characteristic of sexual orientation”
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For the purpose of this Statute, it is understood that the term ‘gender’ refersto the
two sexes, male and femal e, within the context of society. Theterm gender does not
indicate any meaning different from the above.
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ay nInwi, 37 1170 °0% . (Convention on the Prevention and Punishment of the Crime of Genocide
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WILLIAM A. SCHABAS, GENOCIDE IN INTERNATIONAL LAW: THE CRIMES OF CRIMES X7 1T X012
.466-467 (2009)
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“aconviction by anational court for homosexual acts might be regarded as persecution and : 12w
thus fall within the jurisdiction of the Court as a crime against humanity” (United Nations
Diplomatic Conference of Plenipotentiaries on the Establishment of an International Criminal
IR 77 771wy .Court. Rome, 15 June— 17 July 1998. Official Records Volumell, p. 272, para. 61)
Valerie Oosterveld, Gender, Persecution, and the International Criminal Court: RefugeeLaw’s 03
Relevance to the Crime against Humanity of Gender-Based Persecution, 17 DUKE J. COMP. & INT'L
.L. 47, 58 (2006)
“In considering crimes : 719°77% QYL N°1» 77701 NYYO1% NDDII NPIWID NTWDR B°o¥yn 0 Imvn 179
against humanity, ‘ sexual orientation’ could possibly be considered as a protected category through
the phrase ‘or any other grounds that are universally recognized as impermissible under
international law’ contained in the definition of crimes against humanity. However, it would be
difficult to overcomethe threshold of universal recognition because even though international law is
beginning to consider sexual orientation, it has not yet universaly recognized it as a prohibited
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LGBT and the International Criminal Court, X9 737 17°1v2 7ann? .ground of discrimination”
AMICC, availableat http://www.amicc.org/docs/L GBTandl CC.pdf; Rosemary Grey, Hate Crime
Against Humanity? Per secution on the Grounds of Sexual Orientation Under the Rome Statue (Feb.
21 2014) available at http://beyondthehague.com/2014/02/21/hate-crime-against-humanity-
.persecution-on-the-grounds-of -sexual -ori entation-under-the-rome-statute/#_ednref7
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.Sexual -and-Gender-Based-Crimes--June-2014.pdf
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