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civilised community against his will is to prevent harm to others. His own good,
whether physical or moral, is not a sufficient warrant” .11
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“Every moral judgment, unlessit claims adivine source, issimply afeeling o713 P31 %0n% 95 15
that no right-minded man could behave in any other way without admitting that he was doing
wrong. It isthe power of acommon sense and not the power of reason that isbehind the judgments
of society. But before a society can put a practice beyond the limits of tolerance there must be a
deliberate judgment that the practice is injurious to society. There is, for example, a general
abhorrence of homosexuality. We should ask ourselvesin the first instance whether, looking at it
camly and dispassionately, we regard it as a vice so abominable that its mere presence is an
offence. If that is the genuine feeling of the society in which welive, | do not see how society can
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.(1965)

8 WYY, 0IRTIRT 16

5w YYD, a0eant v anen anrhy” HRITIRY 17

.239 /mY3197% IR 1272 PIIR 12 NPT PYH DA NI W ITINY 18

237

,,,,,,



SNV NN NP NMDY ININ ON

YW YOI 1M NI TINT DYWNT DAY DU PRIV NPNRPaa NInTIDIN
NPUATIAA PPN PIN PPN Ywnk 95 .p1n 1Py YV 1737 AT°H3a 70DaNI 07PN DWIVN
701 5Wwa 79957 YY 107K 03 21957, Appn MmN, 1927 570 Wpta 198817 nwni, i T1ava
T9RM 0227 YT IR .KITWYD DIXR YW 171D NP NG 292 annw 9309 PR” :°0 ¥ap1 ,norn
1°22°9 ND1377 12N .~>937 7Y MW ROW ORI [...] DIPYY 1372 X2 77 PN A? APX onuIw
MAR DM DWIR 730 N2 DR IR N7 1D Q10N [...] PR” NYXINT AR?PN % 1K1 Pwni
12°12 3777 °937% 71 NPRY IR 92TV 2WIN CIPR ,TPRD NPV Y MWIRD IR PR .0 ANIR
,NIP2RIOPDINIT NP LRPIDM NIAPNOT RYAM 19271 NOIST 7an 19,707 9277 NRT OV ;17 N1
190 73 PNIYY 92¥2 .APR NP 0RIDI APINT YW NI2IYNAY ApTA PR °D 1120 X7 NRT O
2o Y 2995 MORIT LIV MNP DNMPWI NIW YW NPT NPNRYPRT MPNDIY
N2Mm MK WK 77T 101 N°272°% 705N PY 19101 DAW P1°OR P17 TIWDRNT 07 YRIDPOINITI
IX NIPI0INT °3 I¥°AP2 NPDNDM KPR ,07YXIDPOINIT DO YW NP¥IR IR NI1I0INA 7737
0 PN VPR 1TP0W DWIR 03 20,7177 YW 717N PR 0PYRIDPOINIT QO YW NYRIN
TIHYR QY NITTTAY 1957 ,n7017 N3 RO NPYRIDPOINIT NIATINT 3 11207 22RI0POINIT
TN YW RITIVN PR T NIATING 1000w
TIPIVPIT NPVDWAT AXIVRITA 0227 07V’ W NPNIINT 71707 NP3 1273 70°DnY
NR W3R 70750 — NNIPTM NI2IYNI? Y112 NRXHIH 70750 Y197 INT NRVIANT NPVDWN
NI°vIDY NISTY NPT MPTXA NAR 2L.01YIsk M1 R0 — N°2°wn N1PRR YW A wn
JPNRO NIV XY 10 NINTIR DR Y% 07X 9OY NpIvinmg n1WDRT N12wn YV nooian
JIPIX 7ID07Y NI “NLID 750”7 12 NPYIRR MII TR DY nIvwl nwink nIoTn
YTH IR PMINVIR QY NPVIDY NIDTT DR AN TTAYI 07PN DVIYH DY 11777 P Wwpna
n°2°%D PP 1P MR LOWNT N2 OB 12w Lawrencev. Texas 1P MR 12777 p0DA 1912 "L

.(27WN7) 796,123 7TIRT 19

Wi 2% ,7190mmn YW nD e11 AnhY” YR IR NIIRID NNY2I0M 12RT NRA IWAIPVY 20
.5

0°37¥ %¥ N1PLIDY NI3T NR 000N W ,NRI2NNA 011w N1PVIDY NIDTT 0022 D IMVA TR 21
NPT RIT PRINVIR QY NPLIDY MR HW 3T 0 W0 9TI0 PR 217 InRa 71019071 07N
0757 Y¥ NDdaNM INYIY TWR ,NTPVIDY NIDTA YW NUNPHI 71377 DR Apwn PR RITY,ITIRD
“Where the contemporary right of privacy istheright to engagein certain : 710 YW 1ny12 .00
conduct without government restraint the traditional version is the right to keep certain personal
factsfrom public view. The new privacy protectsaperson's‘ independencein making certain kinds
of important decisions’, whereasthe old privacy protectsaperson’ sinterest ‘in avoiding disclosure
Michael J. Sandel, Moral Argument and Liberal Toleration: Abortion X7 .of personal matters'”
5¥ NdDIAN NIPLIDH MDTR *3 MIYYa o PnY .and Homosexuality, 77 CAL. L. Rev. 521, 524 (1989)
David A.J. Richards, Sexual Autonomy and the Constitutional Right to Hwn% 187 ,iPRINIR
Privacy: A Case Study in Human Rights and the Unwritten Constitution, 30 HASTINGS L.J. 957
Thomas Kendell, Beyond the Privacy Principle, 92 %33p oxmIn YW *n11p»an 1117 nR,191,(1979)
.CoLum. L. Rev. 1431, 1446 (1992)

238



DN DXOWI HY NMOT NPINIDPOIMN,MPN SNV NN NDNPN NMODY

nIoTR HY DNIMY DR 1002 277 LW 0733 P2 0°ON2 OITO AWYH NIOIRT NN
: 717 77 pODA ¥R DIVO VDWW PWNY 75 22.NPYIBY?

“The present case does not involve minors. It does not involve persons who may be
injured or coerced or who may be situated in relationships where consent might not
easily berefused. It does not involve public conduct or prostitution... The case does
involve two adults who, with full and mutual consent from each other, engaged in
sexual practices common to a homosexual lifestyle. The petitioners are entitled to
respect for their private lives. The State cannot demean their existence or control
their destiny by making their private sexual conduct a crime. Their right to liberty
under the Due Process Clause gives them the full right to engage in their conduct
without intervention of the government” 23
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“Although Justice Kennedy states up front in Lawrence that '[t]he instant case
involvesliberty of the person both inits spatial and more transcendent dimensions,’
his reasoning depicts a more confined conception of liberty than this opening line
suggests.

Morris R. Cohen, The Basis of Contract, XLVI HARv. L. Rev. 553 (1933); MorrisR. Cohen, 187 31
.Property and Sovereignty, in LAw AND SociAL ORDER (Arcourt, Brace and Co. eds., 1933b)

Duncan Kennedy, The Stages of the Decline of the Public/Private Distinction 130 U. Pa. L. 17 32
Rev. 1349 (1982); Karl Klare, The Public-Private Distinction in Labor Law, 130 U. PA. L. Rev.
Alon Harel, Public and X191 171723 7103732 77pn 11772 IR 31 79RWw3a 72pn 11777 11358 (1982)
Private Law, in OxFORD HANDBOOK OF CRIMINAL LAW 1040 ( Markus Dubber & Tatjana Hérnle
.eds., 2013), available at http://papers.ssrn.com/sol 3/papers.cfm?abstract_id=2320031
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The cabining of Lawrence's liberty is accomplished through its geographization.
Recall that while “[f]reedom extends beyond spatial bounds,” the liberty interest at
stake is one that is tethered to the domestic private. Repeatedly, Justice Kennedy
territorializes the right at stake as a liberty to engage in certain conduct in private:
“We conclude the case should be resolved by determining whether the petitioners
were free as adults to engage in the private conduct in the exercise of their liberty
under the Due Process Clause of the Fourteenth Amendment...” .34
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“A right to befree of governmental interferencein matters of marriage, for example,
can be defended not only in the name of individual choice, but also in the name of
theintrinsic value or social importance of the practice it protects. Asthe Court has
acknowledged ‘ certain kinds of personal bonds have played a critical role in the
culture and traditions of the Nation by cultivating and transmitting shared idealsand
beliefs; they thereby foster diversity and act as critical buffers between the
individual and the power of the state’”.37
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1399, 1402-1403 (2004)

.Planned Parenthood of Southeastern Pa. v. Casey, 505 U.S. 833 (1992) 35
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the defendants. They contend that their right of free expression and association entitles them to
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Roman Catholic Church. They contend a serious symbolic offense would be caused to them were
the Court to require theinclusion of an affiliate whose banner and message challenge and offend the
teachings of the Roman Catholic Church. They contend they would be further harmed by the court's
frustration of their lawful objectiveto keep their parade free of confrontation and political agenda. |
conclude that while denial of an injunction inflicts harm on plaintiff, the grant of an injunction
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“In our day, now that more subtle study and a more refined taste have reduced the
art of pleasing to asystem, there prevailsin modern mannersaservile and deceptive
conformity; so that one would think every mind had been cast in the same mould.
Politeness requires this thing; decorum that; ceremony hasitsform, and fashioniits
laws, and these we must always follow, never the promptings of our own nature” .43
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“These matters, involving the most intimate and persona choices a person may
makein alifetime, choices central to personal dignity and autonomy, are central to
the liberty protected by the Fourteenth Amendment. At the heart of liberty is the
right to define one's own concept of existence, of meaning, of the universe, and of
the mystery of human life. Beliefsabout these matters could not define the attributes
of personhood were they formed under compulsion of the State” .4
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choiceto form and maintain an intimate association that permitsfull realization of the associational

values we cherish most. The connection between the choice principle and these valuesis delicate

but vital. It is possible, of course, to realize some measure of the values of self-identification,
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“Genital intercourse between spouses enables them to actualize and experience (and
in that sense express) their marriage itself, as a single reality with two blessings
(children and mutual affection). Non-marital intercourse, especially but not only
homosexual, has no such point and therefore is unacceptable”.50

<Y1 W 01D

“Reality is known in judgment, not in emotion. In reality, whatever the generous
hopes and dreams and thoughts of giving with which some same-sex partners may
surround their ‘sexua’ acts, those acts cannot express or do morethan is expressed
or done if two strangers engage in such activity to give each other pleasure, or a
prostitute pleasures a client to give him pleasurein return for money, or say, aman
masturbatesto give himself pleasure and afantasy of more human rel ationships after
agruelling day on the assembly ling” (HRCG 341).51

intimacy, and caring and commitment through an intimate association one has not chosen. In
general, however, freedom of associational choice enhancesthe val ues of intimate associationto a
X7 .637 /mva,12 w7 2vh Karst 187 .degree that would not be attainable if choice were absent”
.40 W~ 9w% ,Obergefell nwap 02
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.(2011) 178—177,167 ,4

John M. Finnis, Law, Morality, and Sexual Orientation, 69 NOTRE DAME L. Rev. 1049, 1064 X7 50
.(1994)
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