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"The values underlying free speech, which include
creating a marketplace of ideas, facilitating
democratic  self-government, and promoting
autonomy, justify an independent free speech right
against compelled listening.

[...]

The same values that justify the well-established
free speech right to speak, right to listen, and right
against compelled speech also justify a free
speech right against compelled listening."
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"[This principle] involves a special act of carving
out one area of social interaction for extraordinary
self-restraint, the purpose of which is to develop

23

)1!1 Y)l, ;’.0!‘/



DYVAYNN NIV I DIV NHRTPNN NITIPD NYNNN NPT NTD 3NN ¥IINDN 7150716 \>2

and demonstrate a social capacity to control
feelings evoked by a host of social encounters."
LEE BOLLINGER, THE TOLERANT SOCIETY:
FREEDOM OF SPEECH AND EXTREMIST SPEECH IN
AMERICA 9-10 (1986).
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"While this [captive audience] protection for
listeners is conceived as a limit on private speech,
it serves as a starting point for constructing a
right against compelled listening which would
also limit government speech. According to the
captive audience doctrine [...] speakers cannot
always foist their speech onto unwilling listeners.

[...]

[T]he right against compelled listening does not
preclude the government from advocating policy
positions or launching public  education
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campaigns. Instead, protection against unwanted
speech only attaches when there is captivity.

[...]

[T]he listener should not have to forfeit the ability
to be somewhere or do something in order to
avoid hearing the government’s message. Rather
than having to establish that privacy, equality, or
the right to vote is jeopardized before the
unwilling listener can assert a right not to listen,
the listener could satisfy this element by
demonstrating that one of the core free speech
values is impeded by the state’s mandated
listening, such as the listener’s decision-making
autonomy or the free flow of information crucial
to the marketplace of ideas and political
deliberation.

[...]

[A]llowing the government to dictate what
someone must hear does precisely what free
speech is meant to forestall: establish a state
orthodoxy."
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"Religious freedom does not proceed from any
official presuppositions about religious truth. It
allows everyone, believers and unbelievers alike,
the right to form their own convictions about
transcendent reality and to live in accordance with
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them, subject only to the constraint that they must
not invade the rights of others or damage
fundamental aspects of the overall common good."

Michael W. McConnell, Why Protect Religious
Freedom?, 123 YALE L.J. 770, 781 (2013).
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