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:ll1'p:J))l"l':l 

tht\ tJ"U'tl '.;mnn nmtno 1N "ro'>o ',m~" ~w rnl'f1\:)j11Tol Ill).I!!DIO nnnn !\T\'1:1 

~'Y!lrh tJnll'\!)j'J ~~ DITOl J'N tJN .\'Om 'n.> 1N nnnn ~j:l\!1 'n.> l'l:ln ll'Y'!l\!l1l tll'N 

1Wj:li'l:l!l~Nwn n~twn .monnn '1'171!:1 oomm o•mn on ,'i1t~7.ln•mnorn•1tlp11 
.nnnn n!P)!6 uro: '7Y 1i7'VJ1 ,):0'111 Yl!llilW n!lnnn '1P '1J•t~n ~w1TO'ieln •nn N•n m 

.nrw rm n:n ,tl!lt!on nu>\!ll i'lO'~Nil 'm rrm~n n~t\'¢1 nN n7Yn 11 nmrm mlVJ 

,.,N,IV'it U~'l!llll n~'::JNil ~\? .,'l!ll'TDV!l 

.m~tl nl:>•lo 'ro:a tJ1Jl'l!) pn tvn:. numn o•~11 11m';l m~,~· u!l\!lll mn•w 
1r N>n ,Calabresi & Melamed ~'¢1 D1llNll1 'ltl'l ,,,~ ilNJW ,n>o1on mmnn 
Nln'l!:l !\1)lil !\N PPJ ))l!ll';l plllm 'l"lP 'f.:!) '.>n1'1nN ~7~ rJJ 'l"lj.' 'f,l) ]'JW 
vmn ';l:ll .n~ •N:at Nlil'l!:l m:Jtn ~';In •oro ~·mn 1~ p>J:vn n1'1nN ~'n ;n~ •NJT 

,:ll1J D>l'ln )nl •n· 1~1,n ~l!'l1 ;1973-l"'''l'n ,(,.,'I:J p'm)ll"nnn pm'l (:l)14 ~·J'l1 2 

.(:la•nn)ilY11J1'lnq'm'll(1992)1~1694'1lJ),l'r~114.28D'9'J)O 

1970-N"7M ,(ntm ~1nn 'l'l':l mnnn) u•nnn j.'1n'l18 ~·VOJ Mf'lllP 7l:J>tm lll'l\1P11 l 

,,, 7l'l tn·~~'l.tvn:oo 1nm np•nmn nl'TOP11l nmmn N>m ,("mnnnn j.'ln" q'm7) 

;u•m pl:l lNl 'll:l>tn N'o!!UJ.1 15 ~·~o:l 1111nll 11•1'> .l'll'nmll m~m nn7vnn m11l 

]';'n~J (2oal) l'I'Nl 111 'llV ,28 j>l~ ,lllltl"'lnli'll •'lm)trJ'ln'IN•Jl";mnn 7u•o" 

'11YO .>ll'l'l m ,20()1 ,•mr~n tJj111i'n - mlmo 'l"T pm l>:Jm:l .(l c•nn JiUlU"T'l~ 
.137-Bl :l'n')>ll :m~)>1l)n 111 mmn n)>'i'~ !!'~ tnH~ml ,'l"llnnn i'~nJ ~7.>1 

311- 1ll' ,25.62-25.08 D'~'l'tl ,Ill!! ,l r~•nn Jn~1Dl'Y.l •nnm nmn~' )1J1'1~ ~~~'TT 4 
.295 

)'lJ 'l~•o'l 1n1n ml>m 11Jl' 1•n11 pl rn:mn 1i' ro J'Nl'l 1~l i111jl1lt!l ml;:t'l nnnm 

Dame! :ll'f''Tm m'"11~J ~m 1lllil lll'~ll M'n pNl ,1101! n'l')>~ 1N n'ln~ 111 mm mon 

!'riedmann ,Ri_~hts "'dRemedicS, in CoMI\\0KrMlREMWIE!SFORDREN..11ClfCoNTR~Cf 3, 

.14-lS (Nili Cohen & Ew:m McKendrick eels. 2005) 
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)ilJ":>>J 

,>'rornmpn tl!:ll!ltln J\!111 ;mTT'J"o 1TI\!ltl PJ' mnl\!l ,rr:n>n tl!ll!lnn 'm 11 :Jli':I"Jl 
. rJro tl!:ll!mil ntl'l!1'l O'Ol nn'il\!1 ,>'.lllNil u!Wt.ln :ro.. m ~ 1mon:w 

rruwn nvmn,-, J':J. '1'1!1" ll':l>v n'mJ ,TT'roN liJ1nn m li'D ,n~ \:1!:11\!m 
n;rn!D mll)l1nm nT'ilpt:m l'l1ltmnn nnN . iljl'\JjTl!l';l il'11Nl1il J'l m u:o , pl' Ji'l!lW 

m Nl!nl.'lDNn nN 'l!:l'lj:lN -tni,J11'PJ :V1~'J 'n! MW1Il •1\Jll '1'7 rnonmmm 
.~1!1':1 tl'nnn •Jrr '7\!1 mrr,-rnunj:!Y n!l'Wra ;ryo';l n>mnnn num J'l on'l vm 
\:1!1\!lnn·'Til m)r.m!O - ill'"ttln m:nynn r:6 n>nnjl tt!lln J'l nnnn n?Nro "lj:l').'ll 

.ffi\!:)!11!1)-

Vl~ll'll'IUn1n .,v ln,.,'l!ln1 l'l1l'O~ 'U'l!t - ii'V.ll'l 

m•wu n•n:v:. 91!lm tnm ll)lll .Jm ~7.ll1T.l 1Jl:V lY"I~'l p:D nnnn nn,, l'J 
y::o~ 1!'11' tn•l N7v v ,nll'OJ:J. 'll'l!l ~~m~ >WY 9N N1m ,mmn 1'1tltJW mmnJ 
Jw pon nw~on ))l'll 1lT.1 n>ny~ .nu1un nvn~ m:.u• v:. n11•on .rmnn nN 
'll'l!l.p '1'~ ilN'lnW mwmnnn 'n> ntl'~'l!:ll~ M"i'l N~l!l m1p n•n:v~l ,1Wjmnn 
Nml ,1~mn '1'l m1• N~m N~ 1n -omn ro1n ~wo; ,>uo11 nm~ 71)• nu>oln 

.l))lllJ 11'l)m~ J!l'l N~l!l 1111'!11Nl rmw rom 'n!n'7 ,1n1• Jtrln m•nJ ';lo• 
nnnn !1M mn rrc'Oln "'l'V nNn ,il'"¢lltl.~'mw 'n! ilm!) ll'11'1Y1l n'm tt~o 
mm).l y l !ll7 ttNl'l ,m"m ?1!:11lfl1Yil 70 1mrrnN ill')ll rnnn ttNil ,Il'li/J !ll'Yl 

;nmn tll?i' :von~ noT 1 o tt ~ ttNil ,n'Y'J'TI ?'11pnn nvpnn mnn mrp )10l1':l n"r 
?'11p1lfl m•pnn 

rm .m!mnn "111J'l'1 'Illillln l'Tol J'l W\t~t~u '7Y mrto7 n!Y'ml n'm nrJNI!l 
1nN~ w.1mnnlll tl"''l'tnl nnnil ~w TIO'i'lJllfllm Il"1l'""!l 'nl DnY!l'l!:lm ?nun '11\non 



lll'Pl lll~>J. 

tll'i' lr.l:!IJ)ll'l!ln'7 ?':ll )ll!lln tl'l1 o>lj.ln:J. p\!l ,tJlllll'!l~ nl:ll j'JJ1\!lN1::!11!lN1l 

\J!I\!)I:lil l:J.ltJ 1::! ,)N=o .IJ!IIDI:l"n•:J.~ il"'l!l n1YYD!UW1''¢1 nm 1n11 J•))' '!ll'm 

npo!ln '1''7 N>:J' n•rrlil J'::! l:J.1!lr.mw 'P'J 1':J.il~ 1n11 )'OJ n•n• n'1pnn :rm. ,"mNn 

nJ)"ll1'1"'7V)Plnnl'l!lln'ron•nnnmm:J.n)l'l!lill7'N1,Dil'l'J'11nlll1VPil 

1P'l':l ,1Vnn '71!lm'ln';! '1!1'1N J)l!lln nw ~1'7 on:J.ID n•1pn omNJ. n?m .D"lll'!l 

1J)tJ';I >N:J.T il'il' Nm '!ll'7n 01'f:':J. 'llj.ll'lil Ol'jiol nN ~>';Inn';! )n'l il'il' N';! 1tiN:l 

".1\!11'j'J'l'1'7tl0jlDl'l]'J)lJ)1:!!':1';1\!) 

~IJ)tl .nnn m!ll1!ln j.lm nntr.l mm1 Jw.J. O"'))Oil i>:Jl'l )WNlil mn ll!l>:ttm m 
'!-1)1\ ,nnnn nN ';!o:b1N U1!1l:J.N nN J)'O!l';! Vl!llil >lOT" ,mmil 1ffiil 11JJN:W VJ.1j.l2 

1VD 7\!l l)Jlp>n:l ." .• 4mpr.o 1N nnmNil m!ll1llil nnN ';!y ~OlD ,O"ll!'!l vonJ Nm 

nmm:t ;.;,m pp1non \!li'':W 'll'~ nN NoD ro tr 1''7N IP1tJ1n rrnro1 il!ll:J.Nn 

n>tnPD mJn >'n. ,•nl!tll 1))00 il!l>:ll'6 'lOt 'PlOOi1 ,"m'ttw.l tiM!ltll .,.,NW"il O!ll!ml 

)":l)):ll'l:l"N1",•';!llNi1'1!!ll!roiln1Y.IVIlNN\!INnn1nl!ll1l'lilj.lln.tl"-r..l'!l'JUl'O!n'iN1Vl 

".o'l)ltln o':rro wu n!l•JNil nN l'!lnn /'tlll"Jllj.lil \J!11!ll'lil '7lo 1!111'l)) nN ill 

m!ln '7\tl:!. 'lll\lil1ll'Cl Nlil il!l>:INnl))U ,nnnn nn'l:l '71!1 ]mn-rmpln ,11010 

nD>:IN ."l!nniD nnrm m'i"J >NJW •o"J morll'ln pm';! 1 ~'))tll TUlo J)l!lln .nnn 

.on'l'll"Mn nnn:J.OI"J'Dilll:l>:Jtm 1•'J))l!l m•pn nN lJTl'l JtThl ln>VJ mm\!lo 

D>lpnl]n>Jn~>)N'T)!U 3.H 'IRmlll.,ThELAWOI-CoNTR<er1020-1026(llthed2003) 10 

llnD 11!110 .~'90'1 ,jrl~t-~ mvm~l •nnn J)lw.l) ~·?nn J>Wn'l "P D"1Y>!ll 'l'f'!l nn:JW 

oo'9nl tlllJ .>'1\:lll:l'Un ,, •?Jr.! ll'~~m nun11 nn1lJ> ,]'l'Pli'll nnm ll"'llil" l'l1U1 

Morrisv.SpoHow,22.51o.rk !019,1020.n7S.W.2d583,585(!956) :l~1:>1!p>l!llln 

111 .(nn•1l nl'l:l'll ~)>::. n1n'el J'li'l\!l 010 m•:Jn? D:lon~ w•:lll. 1J.'U )n•J nr n1pm) 

11? ? :l 1 p on u H! Ill mlw.Jl .]'m? 21 W"n :lll'l)'Yl ~l~':l P'lYn? ntl1:lm mn1n'l 

:•nol 11•n nn•l~J 1Jnonl"<l n'lpD:ill'l~ ,'f'l'J ~ ~w 1l'tl J>l!lln ~ 1m\!J1? 1!lJ' 

(2006)361 360,35snou•':rjrl!ll'l"'ntoJl>nnn•:Jmn011nlnl:J~'lnl'''l 
.(1983)90,60(3)r'J'!"n,DDIIj.l'lDDllj.184/80li'Y 11 

;'Uli11~1'll1\"J~'l0nl'"l;S5-44'Dn,S9-51 'OJ>l,6V'71:->v':>,Treitel, Remod1es:un•n; 1l 

.j1997)14-12•~·u:n;on~:~n1!11X!:mnm!m 

]iD•J•J 

ill:l'tln ,nl'T'il'lil m•:mmn ooWPn n1t1>w •nw mo ,nnn mon 7wJ m!ltlnl 

n•~tlll'tll1Pil nt1'1!m :illlt.J ';!~JJ. nnN ;., ,n•Np'11JN1'7lJ!(n nu•wm ,n•'7ml'tlltpn 

'llt1il Dl'Vll l'1N >!m';! j.l'l}mil ,j'J!li'N 1VOl 1)')1';!:) ,'l''lj:l ';I';!:J.~\!11WI:l'1111j.IJJ illnJ 

,m•lnN ';!';!) J\!J N!mrmtplJ ninl n•Np'1nN·t'nnm n"own t';!>Nt '.t';! n"llnw 

''l!ll'!l ib\'7)) 1J mmnw nn J\!1 >ooJi111)r.ll'1N 1\JWJN1Jl \llNlJ. Jl'l!ll~ P'lJ)Dn 

v•'.(nJ.wn,;m';!))nnoonnmum)nlNmwnn';!v•t~o~nllYilnNm(nPp 

o~p ll'N mo-wn l'l pml'ln >)t u•JI!m tm!ll lWP\t!llm n';!N o•~Uill\1 o'lvton 

iltl>\\1J.:)illllll'1N ';!:l1ttl'J'ttll))n )1'))1?1Nllll':ln'l11lf:'l~Dl'1"l'1NOJtN'.'Jvl!lJ 

,lillJ\!Iillltll'ltllJ'T>JNJ.Ill,ti'TT!llil)l!ll'l'71!1il!Nlil>r.J1!3i111Ynn>'itlll'lll1pn 

';!w tm•p Nm lt'¢1l'li1 11vn 11 )m·m1pm .iliPlJil 1V11J mn :wmn 11Jli11V101 

n•mnnn mJm 7.ltpnnut~l!mn ntl'I!IJ.'))J.\Jn 1Vtlil Nl!INNm n!I')Nl,nnnn 

np•JVtJnnnmt~n'.o•nllnJ•:J.1J.I!II'lnl'li!llnN';!,1J.),.TJ ,won•NlJnoom 

TRUra,:J)n) G_H T~EII'EL,Im.!Ero&; FORBoEAmnr-CCWRAIT43, ""'- 38(1988) 6 

Re>unw.< 
,72-la '1ll>l Dl'.l ,'flt£ITEL, RI:MCDIES :1m nnl•W~ l'l nunJ~'1 n~~1J m•po' 7 

.{1996 ,17o:JN1 'II 'JTI~1 n>'l.:;m~ '~'11~ 

mn•mll ;mw llll11t~>nlnn~ 'I~ n1n;nnn:J D"T)>On •n? nD1\'!il ml!l'ln 71.> n~· n1nJn~ 9 

nll'1!!:1 ;D?'il nnm o~m nnnn n>':>~:~n•m1j.'n nu>ro) nr1nn n1r.1'1ov UTl n1l1V mrun 
Bonok Modmo, Effici"'" flreach and :(llWY.lM rn~ I~IJ no~llln Jll'O nnrm n•~n~n 

ofCmuracrasaChoice 

.(&F.w•nMcKenddcked.,2005 
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lll'p:!.J)lOI'l 

,rom Y'"U'I!l - \JOI!It.liPt1l ml'mN:l ,ill'1Pil - •l!P'J\!! T.:i c'l1l'tJ on ill l'nll 

,~ lt<~; w ~ V1~i11)1UJ 1\!)!'0 oo0on·rpJ'J J)'lt.l lltn'Dn nonp n!f1Y':! .Dil'l'l 

)lt:l'lii:I'\1'J.Di1'YI1D.ltl'Tnr.l"JO)lbl'1l'U1111lJPtil.jl))"Oi1'7i!l>nWt<~;1J)l\lY'J 
lnOT t1!'1; Yl!llil T.Llt' lJ 7IDJ. !INit .'1\j.'Dil Jm'l.l nt<~; j."""ll'll O!'l;ln il'il' N'::> ~ 
tlN til ,v'Jl'1lov'J 'lOT )ll!IIll\\1 ,•mP 01'fl fYll rfho il!l'JNit t10l"W \N ,ilOlJN'::> 

"lll10'tll ilO'lNil l).:IJ 'Jill TIJJ)Jbl >lWil DNil ?>ilj.'Dil )1\~il mt j7'm:o DIM "D'N 

nn•m JI1110. nnnn M Jllpr:lillD"I'i' nnwDNl J)).un 'JJJ 7r.m 't:rmn IV'Jx!Nn illl'l!.'ll 

J'l'l nn'l!>l'J nnm ll'J 'Otl'l TJ"UJJ n1,-u m~lWil mnnil 'J"IV m1>p';l -r.l plV"I!l jill\!1 
:on"!ll>l 1":>1(\ , n non c•Mnn 

:'1£1''" 111''~1;1 C'l',n 

mm'J ll'.INl ,lll'Ji"li1'nllj7)lll!l ,rl''J'tlll'Ollj:l; n•'JllNil ilU'"ltlil ]lJ ':llW D"P ,ll!ll-0 

]il'!l"IDl"IV i11l"l)lil nm'J Cl!l:l\:ll!T.l l1l"O'l'.lil •nW ]'l >l\tlil ,TINT l:lJ) .il!l'JN'J ))lOlil 'ro 
3 '\'YU ".t11ll'ltlt.l rm.''Oll il!l'JNil't)ltl 'J"IV lnp:lJ)il l1N o•'J'Jl"IVil O'l'1t1 tl'll"j:l 

,nnnn no•:m'J •!t:l~PlOlilH :o•'Jml nmo ,no')N'J nom nN )lllj.'il ,m!llll1i1 pm'J 

il"!Vl'JI!l .il!l')N'J l11ltil nN O'l"tltl l:l'l'll1 il))JlN ".il'JIID nnN illl"j.'nl ON t1~1t 
:D'l'1nil n?Nl ".mJ'riY ')>'JlO Nlil 'l"l1i11 ,mm1m t11J'tll n•u1nn orm 

]"'Y' .72-70 '00,74-71 'll))J ,6 "t""n ?>))'1 ,ThEJm.,Ro.\!,DIES; Layc(ld, ;upra note 8 17 

u~\!IIJ:I '1\:0~ ,,.,, nwn ,nnNn :nl't:nf.l ml!l'l •rw -.';tmJ•rnpn uo\!lo:L lnN? Jl"l'J\!1 

u~\llt>l n~pnwon ,nrJNn .1noo O'l'ln~ ~1~) nNt ,?'r.m N•n n~')N\!1 no1"U ,•Jmln 

]m>:n ~~~ 11•m .o~l'n?'tl o·~·ltl~ D'llOl unn "11!)11) ~n wn n~')N\!l ~n•ln .•no-r:m 
wn ~ n>:~npv nu·IJv ~ 11o•·nnm~ nlN~l' nwmn '!"11!1 .n•1n~ D'll'!"ll ]1117')1) 

.44 ·n~ 51 ·n~J ,6 ll!"n ?•v~ ,TitEJlEl. REMW'"-' :nn•:mn 

D>ll"Pil D'l'1nn n> -r1n ,2006 ,>n1tHn op11pn- nmnc 'l'1 j71!"1 1')tn:J (N)44~ ~'Yt! 18 

ntJ'Hnnn nnnnn N•o n•n~~n n~nn• :1nD1l1!:1 ,•w•on :r1n ~·o1m ,wn:> ;,m.> nou' 

11n'H 1111':>" ~oln WT1ml"0.11!) lllNl (186'DP) 1Jonn •1= .'"ll•nn ~"' ,.~,H~ 11 D'lll' 

151 

)11::1 ·~·l 

IPn11 tl'>p'J wo ,, ,o;rmmm 'JI!l 1m'l !l'lTOil tJ!I)miDn on !l'"1"m!l!) li'i1 ~mni"l 

Dl'Pil 01\J.l'l>l 'Jv 1.\i\':! tl'1mn l"ll!mnn 'l"' D!>l. on'l'l !Dtlli1V no •o·'Jv J'T.I UJUl\!1 

llmVD1>pnr1Nl'l!II~J:l'lY'I!11J)Oil1J11'l"tPnll,1!l1i1"011nm 

11llj:lil\!.l ll1Dni1 Oil ,ilrl'l m~ illlp':I11JI:lll Imlll"IV 01l'l'J 10'Jtli1IJ"I"Tr.!i1WIO 

nN1'llln'Jm,1Jj17eJ n::n1't!Jj:l));btnll\!) pon)•n nnwo N71,n'lnnN'i.ljm 

illl.ln\lfO\pr:l 'i.m1'11l,D''1'V!lil1)10J U))'T.l rn1pn ;-omtlN m ".;mren';lmm 
,ll'ro lll11!)ll •o-'7))" ":tn'rN J"l)-'l 1PNI "P ,J'N .n>J.'J t1>Nll N'mll ilt1"i1 Ml!"lil 
rn l:l"l~!l'l nor N'n oro Jfu.p':l nnt rn1pn -ro\1 , mo nwn'J nnn i1"Wl -nmo 

10.Htl\OJ"bljT'!I 

Nlil ll\!.1 't)ltl:l -nriD 1'J i1llllljJ i1T1Jo1 !1N ID!Ilil ti!JlJN'J ITDI Y.l!ll?'.\1 ilnWil 

;ro'V';J Tll'n ,':ro>n ,MT .tll:ltl ~"IV mu? ,nl!ll1!lil j7lll'J 2 '1'J'1ll ilYlJPil ,yon 
1m ,ill!liljJ l'll '"C!l'!D N'::>!l 'l'l)t ))l!lm J"N DN lJ Y!ltltlll illll!l\!.1 ,tl'~l:lN"l'm!l~ 

m N'J'Iltl ,.,\!) ,J"xf.! illl 'Jv 1'N l'lm'1l ,•-rr.nn J!l'INl nnnn M 1oi1J m> 1n11n 
N"fil ON IJ17n;l';> '~ Nli11 ,))l!II'J Wr1 D1'j.'il 111lllll11l'I!)J 10.tl'J"W!JjJ 1J)tll p!lnDil'J 

.l:l>J"W!Ilt>'T1!11!1M':m'}J)1!ll)l 

.D'Tnr.ll'l uwo )'110 l'<'NJ mrm nom ?il!l':m'J nom 'ro iliTI)l)l\!:l!l ntl tb'IN 

nvn1!1~ Xllj:lllM U!l\!IDM •o..,~ nnn D"i'~ ;umn"\111"1))1"1' mnNJ 1"1 t>r.l~m ~ll11J•?1~ 13 

Oliv"'" Wendell Holme:l. The-.·~;. m1 nm ,nD"pn ~' DN 0"1~·~ c~ ,,.,)>1') n•mn 

"P ))> )>'n!ln 1~NIJ~ Yath of Law, reprinted in 110 H!..Rv. L. REv. 991,995 (1997) 
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